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Pandemic Ipfluenza Prepareduess (PEPY: sharing of influeaza viruses and sccess fo
vaceines & other henefits

Dzar Minister Dr, Philipy Rosler.

we are wrHing W you with regard o {be ubove-mentioned matier in view of the reconthy
concluded negotiahons on the Nagova Protocol on Access and Benefit Sharing and the upcoming
WHO negotiations on above matter that wilt take place in Geneva fram 13-17 December 2000,

The ABS Protocol negotiations have established that the scope of the Protoce! and as such the
Convention of Biologieal Dhversity {CBD) extends 1o pathogens meluding influenza viruses
bemg shared under the auspices of the World Health Organization,

Onc of the core objectives of the CBD is the fair and equitable sharing of bencfits arising from
the wiitization of genctic resoureces, This objective i to be achicved through Article 15 of Lhe
Comvendion {elaborated dpon by the Protocol) which exphotly states that acoess Lo genetic
resources will be subjecl o pnorinformed consent and fair and equitable sharing of benclls
arising from the commercial and other utthization of genetic resources. According to the
Convendion, both access and benefit sharing should be on “muteally agreed werms™.

[t & genoralby sceopted that these cloments envisase a comracluas] sccess and benefit sharing
Agrecrment hal wouid be hinding on the prosvider and user of genelic fesoBrees.

However inthe comext of the WHO PIP negotiations we are concerncd that while there is
recagnition of the need for sharing influcnza viruses there is Hitle cropliasis on achieving fair and
erpitable benefit-sharing as foreseen by the CBD. o particalar EU has been resisting calls by
many developing countrics to nepotiate & Standard Matenal Transfer Agreement (SMTA) that
includes concrete benedit-sharing obligations for shanag ol mfleenza virgses with the WHO
Network laboratonies as well ag with thind parly enlities,

Crermany boing a Parly o the Convention 1s legally bourd 1o ensure implementation of
Convenrion whare secess (o wenelic resourees 15 provided In order 1o sehiove the core abjective
of the TBREY as meniioned above,
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While access to influchza Dologica] materials i# a valid concem, achieving public healib
obicetives also requires rapid sharing of benefits particutarly those arising from the use of the
materiale, A PIP Framework that stresses on sharing of infiuenza biological materials but that
fpils to obligate recipients of such malerials 1o share fair and cquitable benehis (s inconsistent
with CBIYs objectives and Germamy's oblizations under the Convention. Such a Framework is
also inequitable and will fail to deliver a sustainable predictable system for pumposes of public
heaith.

We would also highiiehi Article 6{h) of the recently adopted Nagoya Protoco] on ABS wheh,
with regard 1 national legislaiion and regulation, stresses on “expeditious access 10 genetic
resources” and 08 zn cqual footing aiso to “expeditious fair and cquitable sharing of benedits
arising out of the use of such genctic resources, including access to affordable freatments by
those 1n noed, especiaily in developing countries™ in cases of present ot lmyninent emergencics,

Moreover, Article 3bis of the ABS Protocol reguires “specialised access and benefir-sharmyg
agrecments” to be supportive of and not run counter 1o the objectives of the Convention and this
Protocot”.

We arc of the view that the approach of a SMTA that conlaing the “mutually agreed terms™ for
sharing of influenza biological marerials #s well as concrete benefit sharing obligations for
recipients of influenza biokogical materials (be they commercial or non-commercial entitics) iz a
minimum requircment for achieving the objectives of the CBI) and the ABS Protoco] and those
ol public healih.

SMT A will ensure Jegal certainty and predictability with regard to fair and cquitable beneli
shariny and thus is an incentive for timely sharing of influenza virases.

Gevinany being a Party 1o the Convention needs (o eusure that WHO negotiations build on the
i standards and reguirements established by the CBD,

We also request Germany to ensare that inflluenza biological matcrials andfor peoducts
developed using such materials are not appropriated through the use of inetleclual property
rights, Just as access to influenza biological materials is stressed apon to enable measures 10
address public health, Genmany must cqually supporl the principle that claims to intetleciua
property rights by recipients of influenza bological matertals be relinquished. b this yegard we
request Germany 1o supportt our view that private intelteclual property nghts muast also not
phstruct the ability 10 take measures i situations that threaten hurnan health,

Yours sincerclhy,
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