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CHAPTER ONE

INTRODUCTION

WHILE not new, the idea of “greening” the economy — e.g., to make
national economies* green” through thelowering of greenhouse gas (GHG)
emissions associ ated with economic production and consumption patterns
in various sectors of the economy and make the economy more environ-
mentally sustainable — has risen in prominence over the past decade-and-
a-half in response to the increasing recognition that the climate change
crisis has arrived and is increasing in terms of the scale and reach of its
impacts and the rapidity of its occurrence. For example, in the run-up to
the 2012 Rio+20 UN Conference on Sustainable Devel opment, theincor-
poration of concepts relating to the “green economy” was a highly con-
troversial issue between the devel oped and the devel oping countrieswhich
was only resolved through a compromise in which the concept was re-
ferred to in the outcome document in a non-prescriptive way.!

Inrecent years, particularly since 2015 after the launch of the 2030 Agenda
for Sustainable Development and the adoption of the UN Framework
Convention on Climate Change's (UNFCCC) Paris Agreement, thisidea
of a“green” economic framework hasfound expression in various policy
initiatives and pronouncements at the national, regional and global lev-
els. Theseinclude, for example, the European Union’s“ Green Deal” 2 and
recent proposals® concerning their climate policy platforms and frame-
works from US poalitical figures who could be influential in the new US
administration.

How economies can be made “green” isvery complex, and any use of the
terms “green economy” or “green deal” does not have any international
consensus, as the meanings of these terms are going to be context-spe-
cific. In the current international arena, key parts of that context would



include each country’s national circumstances, international policy guid-
ance frameworks such as Agenda 2030 and the Sustai nable Development
Goals (SDGs),* and agreed treaty frameworks relating to global public
environmental goods such asthe UNFCCC and its ParisAgreement. This
clearly showsthat there is no single approach towards how countries can
“green” their economies or make these more environmentally sustain-
able.

For developing countries, many issues may arise concerning how these
concepts can be applied to their circumstances. These include “whether
the attainment of such an economy constrains other aspects (including
economic growth of poor countries, social development such as poverty
eradication and job creation); how to identify and deal with the trade-
offs; what are the appropriate combinations between these aspects and at
different stages of development aswell as stagesin the state of the envi-
ronment; what is the role of the state in regulation and investments and
defining frameworks; how compatible is a green economy with the free
market and what is the appropriate way to address the role of the private
sector; how to build an economy that is more environmentally-friendly,
and how to handle the transition from the present to the greener
economy?’.®

Responses to the questions posited above have to be contextualized in
today’sworld that is marked by high levels of inequality — between devel-
oped and devel oping countries and within countries — and unsustainable
resource use.

Although global income inequality between developed and developing
countries has decreased between 1990 and 2016, with more people from
(mostly Asian) developing countries getting higher incomes, virtually all
of the world's poor population remain concentrated in developing coun-
triesand amajority of the world’'s high-income earnerslive in devel oped
countries.® A UN Department of Economic and Social Affairsreport noted
that “[i]n relative terms, income inequality among countriesis declining.
After a prolonged period of rising international inequality, the relative
gap in mean national incomesisshrinking. ... Strong economic growthin
Asia has been the main driver of this decline. Despite this positive trend,
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absolute disparities among countries are still very large. The average in-
come of people living in the European Union is 11 times higher than that
of peoplein sub-Saharan Africa; theincome of peoplein Northern America
is 16 times higher than that of sub-Saharan Africans. While low-income
countries are growing faster than high-income countries, the absol ute gap
between the mean per capitaincomes of high- and low-income countries
increased from about $27,600 in 1990 to over $42,800 in 2018."7

As the UN Conference on Trade and Development (UNCTAD) pointed
out in its Trade and Development Report 2020, “broadly speaking, both
in the world as a whole and within the majority of countries, income
inequality is higher today than it was 40 years ago, and wealth inequality
sharply higher. Moreover, despite a general recognition that heightened
inequality was a contributing factor to the global financial crisis of 2008-
09, the past decade has not seen any significant reversal of these trends
and on some measures the situation has actually worsened. COVID-19is
likely to widen income and wealth gaps even further.”8

Thisinequality between devel oped and devel oping countries extendseven
to ecological resource use, in which maost developed countries are in eco-
logical deficit — their population’s ecological footprint (the total level of
consumption of natural resources) exceeds the biocapacity available in
their territory, largely because per capita resource consumption is high
even if their populations are relatively small.® The same situation of eco-
logical deficit isreflected in many devel oping countriesin Central America,
the Middle East, Sub-Saharan Africaand Asia— but thisislargely dueto
the fact that many of these developing countries have big populations
(hence increasing aggregate resource consumption requirements even if
resource consumption per capitaislow) relative to the biocapacity avail-
able in their territory.°

Thisinequality —in income and in resource use aswell asin overall eco-
nomic development — between developed and devel oping countries has
historical and current roots arising from the resource-extractive colonial -
ism undertaken by many of today’s devel oped countries between the 16th
and mid-20th centuries™ and the resource-extractive and financialized
hyperglobalization of recent decades.*



CHAPTER TWO

DEVELOPMENT CHALLENGES

DESPITE the great development advances that have been achieved in
many devel oping countries, there continue to be obstacles, many of which
are systemic and structural, that make it difficult for these countries to
rapidly achieve their development objectives and economic diversifica-
tion efforts.® These include the following features that are largely char-
acteristic of many developing countries:'* a reliance on only a few eco-
nomic sectors that are highly vulnerable to the adverse effects of climate
change, the impacts of response measures® (such as on agriculture and
fishing, other natural resource extraction activities including fossil fuel
extraction/production and export, low-end manufacturing, and informal
subsistence-level or small-scale economic activities), and other external
economic shocks; domestic income distributions with high levels of in-
equality; domestic trade and investment policy frameworksthat were lib-
eralized in the 1980s and 1990s at the height of structural adjustment
programmes, resulting in the loss of domestic industries unable to com-
petewithforeignfirms; relatively low levelsof publicinfrastructure needed
to support domestic production and growth; difficultiesin raising domes-
tic revenue and in restraining capital outflows (including through repa-
triation of corporate profits and speculative capital and illicit financial
flows); significant levels of unemployment and underemployment dueto
insufficient economic activities; increasing population growth; and brain
drain in the case of migrant-sending countries and absorption issues in
the case of migrant-receiving countries.

. Finance and technology gaps— Lower levels of income often mean
that economic actors in developing countries tend to use relatively
older technologies as part of their production processes more, as



both the technologies and their inputs tend to be less expensive,
more widely available, or else can be more easily adapted to local
conditions that may be marked by lower levels of technological ca-
pacity as a consequence of |ess devel oped educational sectors;®

Vulnerable domestic markets— L ower levelsof overall national eco-
nomic activity, greater income gaps and inequalities, physical infra-
structure deficiencies, oftentimes small popul ationswith low income
levels, and in many cases national economies that are often depen-
dent on only a few and often informal economic sectors, tend to
make domestic markets in developing countries generally signifi-
cantly smaller and often more vulnerable to external shocksas com-
pared to developed countries. Regional integration efforts among
devel oping countriesin the sameregion may help aleviatethe prob-
lem of having small domestic markets for many developing coun-
tries; '’

Commaodity export dependence, often on products with high carbon
content and oriented towards marketsthat requirelong-distancetrans-
portation by air or sea— Dependence on asingle or afew commod-
ity exports as the main sources of international trade-generated na-
tional income often characterizes the economies of many develop-
ing countries. These commodities often are primary natural resource
commodities that have undergone no or minimal value-added pro-
cessing but whose production, extraction, and transport often are
geared towards filling consumer demand in richer overseas mar-
kets, including agricultural and horticultural products, metals and
metallic ores, minerals (including fossil fuels such as cod, oil, and
gas), gems, other natural resource products (such as timber), and
fishing and agquaculture products.

This commodity export dependence in afew select sectorsin many
developing countriesisoften theresult of structural conditions shaped
since colonial timesand continued under post-colonial international
arrangementsthat pushed devel oping countriesto export commodi-
ties rather than invest in in-country processing to produce higher-



value-added and more diversified products from such commodities.
These arrangementsinclude bilateral or international treaty arrange-
ments that give preferential market access treatment (such as re-
garding tariffs, rules of origin, technical regulations, sanitary and
phytosanitary measures, or prohibitions on domestic content require-
ments) to lower-value-added commodity exports from developing
countries and restrict market access for higher-value-added prod-
ucts. These arrangements then often make it more attractive for de-
veloping-country producers and exporters to concentrate produc-
tion and export on raw commodities even if marginal profits might
be low rather than invest in processing and adding higher domestic
value to export products that may not, in the end, be able to access
export markets. At the same time, there is al'so the structural prob-
lem arising from the control that many devel oped-country-based
transnational corporations have in the food, energy, and commodity
global value chains (including in the extraction and production stage
in developing countries, transport and shipping, and value-added
refining and final-stage production in developed countries) that of-
ten concentrate devel oping-country producers into the primary and
lower-value-added parts of these global value chains.



CHAPTER THREE

SUSTAINABLE DEVELOPMENT AND
POVERTY ERADICATION AS

IMPERATIVES

IN addition to having to address such structural and systemic constraints,
a key element for developing countries when addressing these issues is
the need to ensure that considerations of environmental sustainability are
conceptualized, understood, and implemented within the context of an
integrated approach to sustainable devel opment and poverty eradication.
This is consistent with the longstanding framework since the 1992 Rio
Principles on Environment and Devel opment of sustainable devel opment
as having three key interrelated pillars — environmental protection, eco-
nomic development, and socia development.

This framework linked the environmental crisis, the need for deep re-
forms of production and consumption patterns, ensuring sustainability,
the achievement of the right to development with the devel opment needs
and prioritiesof developing countries (including socia development goals),
and the relationship between national action and international policies
and cooperation.’® The 1992 Rio sustainable development framework
explicitly recognized that “countries played different roles in contribut-
ing to the environmental crisis, that countries are at different stages of
development, and that these must lead to key principles and have impor-
tant implications for actions and the international cooperation frame-
work.” %

In the context of addressing environmental crises and climate change, for
exampl e, thisrecognition that countriesare at different devel opment stages
and have different historical contributionsisbest encapsulated by the prin-
ciple of common but differentiated responsibilities (CBDR). AsKhor has
pointed out, “It recognised that the major contribution to pollution (in-



cluding Greenhouse Gas emissions) and resource depl etion was by devel-
oped countries, and that devel oping countries are now disadvantaged be-
causethereislittle‘environmental space’ left, which hasimplicationsfor
their future development.”2t Khor further highlights that:

“In concrete terms, the implications of the above were as follows:

“First, the North would change its production and consumption pat-
terns. It would take the lead in improving environmental standards,
reduce pollution and the use of toxic materials, and cut down the
use and waste in natural resources, including through changing
lifestyles. By ‘ putting itsown housein order’, the North would show
an example to the rest of the world that there is a need for a change
in economic and socia behaviour in order to solve the environment
crisis;

“Second, the North would help the South with financial aid and
technol ogy transfer, and through partnership in bringing about amore
favourable international economic environment (through more eg-
uitable terms of trade, debt relief, etc). Thiswould enable the South
to have greater resourcesand alarger * devel opment space’ that would
in turn facilitate a change in the development model that would be
more environmentally sustainable;

“Third, the South, having morefinancial and technological resources,
would manageits economy better, give priority to policiesthat meet
people’s needs, improve pollution standards and reduce depletion
of resources such as forests.

“Fourth, international agencies and structures would help further
this process; for example, by reducing the debt problem of devel op-
ing countries and reviewing the content of structural adjustment
policies, by ensuring that the trade system brings about more
favourable results for developing poor countries, by helping to
mobilise financial resources and providing technical aid in improv-
ing environmental standards.



“Fifth, issuesrequiring an integration of economic and environmental
concerns (such asthe interaction of trade and environment; and the
relation between intellectual property rightsand environmental tech-
nology and indigenous knowledge) should be resolved through
North-South partnership in which the devel opment needs of the South
would be adequately recognised.”?

The different national conditions and circumstances of developing coun-
tries mean that there is no single path towards sustainable development
that can be prescribed asthe magic development formula. Different coun-
tries will therefore require different national strategies towards develop-
ment. At the same time, however, certain development imperatives are
common to devel oping countries. Theseinclude the need to rapidly eradi-
cate poverty, eradicate domestic income and social inequalities, expand
decent livelihood and income opportunitiesfor the poor, and devel op their
national economiesin waysthat would be more environmentally sustain-
able, more climate change-adapted, more resilient to climate change im-
pacts, and as much as possible be more diversified in terms of productive
economic sectors and activities. In the context of any form of “greening”
the economy, the 2012 Rio+20 outcome document recognized that this
concept may be differentially understood and applied.



CHAPTER FOUR

GREENWASHING ECONOMIC
COMPETITIVENESS

HOWEVER, the discussion in devel oped-country policy circlesand mul-
tilateral institutions around having a“ green economy”, or a“ green recov-
ery”, or a “green new deal”, often tends to focus on the environmental
aspects of theissue and tendsto disregard or downplay the economic and
equity challenges and impacts. In doing so, the policy rhetoric creates a
dynamic in which the primary objective is to make domestic economies
go “green” as the response to climate change and other global environ-
mental crises, rather than support long-term sustainabl e devel opment and
address poverty eradication.

Theenvironmental aspect of thisissue, at |east concerning climate change,
is based on the issue of “carbon leakage” — i.e., relocation of carbon-
intensive industries from countries with stringent climate change-related
rules such as GHG emission restrictions (leading to lower emissions) to
countries with less stringent rules or without such rules (leading to in-
creased emissions or no net decrease in such emissions).?* These indus-
trial sectors — especially iron and steel, cement, chemicals — form the
backbone for industrial diversification and the development of a manu-
facturing base for higher-value-added products. Many developing coun-
tries, particularly those that are reliant on exports as a main source of
revenue, are concerned that devel oped countries want to use the “ carbon
leakage” argument to put in place measures that could make it more ex-
pensive and more difficult for developing countries to develop and eco-
nomically benefit from such industries as part of their long-term devel op-
ment strategies.



In raising the “carbon leakage’ issue, developed countries also seek to
address issues relating to adverse shifts in the competitiveness of their
industries versus often lower-cost competing industries in developing
countries. The argument of carbon-based “ competitiveness’ advocatesin
developed countriesisthat if their industries or companies have to incur
additional cost to address climate concerns (for example, through having
to meet national carbon standards or pay carbon permitsto exceed a stan-
dard), they would unfairly be at acost-competitive disadvantage vis-a-vis
companies in another country that do not have to comply with similar
standards. To address both the perceived carbon leakage issue and the
perceived competitive disadvantage, climate-related trade measures are
being pushed in developed countries such as the US and the European
Union on the products of the countries that either do not have climate
measures similar to theirs (such as acap-and-trade system) or do not com-
ply with the standards set for their nationally-based firms and industries.

Given that developing countries (especially those which are middle-in-
come or which are seen to be competitive in global export tradein goods,
including in fossil fuels) are often perceived by developed-country
policymakers to be less proactive or ambitious in undertaking stringent
domestic measures to avoid or reduce GHG emissions, devel oping coun-
tries are often seen as the potential targets of these climate-related trade
measures. This is even though most developing countries in aggregate
and per capita terms currently emit less GHGs compared to developed
countries,® whilethelatter have generally emitted more historically since
1750?¢ and therefore used up more than their fair share of the global car-
bon budget relating to the UNFCCC and Paris Agreement’s mitigation
objectives.? In effect, such trade measures could be used as coercive policy
instruments by developed countries against developing countriesto force
thelatter to comply with stronger climate-related disciplinessuch asGHG
emission reductions, as well as against those countries that are seen by
devel oped countries as hot having taken on sufficient mitigation commit-
ments under the Convention and its Paris Agreement.

Hence, thisfocus givesriseto therisk that going “green” can be inappro-
priately used to justify unilateral trade measures against the products of
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developing countries as policy response measures by developed coun-
triesto the climate change crisis. These could include, for example, pro-
posals or plans to impose a“ carbon tariff” or “border adjustment tax” on
products because the GHG emissions during the production process ex-
ceeded a certain level or the exporting country does not have emission
controls of a standard deemed adequate by the importing country. As has
been pointed out el sewhere,?® devel oping countries are strongly opposed
to such “green” trade measures due to the ease with which they can be
misused for unilateral trade protectionism and penalize devel oping coun-
tries that do not have financial resources or access to low-emission tech-
nologies (even though such measures arguably are not consistent with the
CBDR principle and Article 3.5 of the UNFCCC as well as World Trade
Organization (WTO) rules).
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CHAPTER FIVE

“GREEN” ECONOMIC POLICIES AS
CLIMATE CHANGE RESPONSE

MEASURES

THE measures that governments take to combat climate change and its
impacts at the global, national, and regional levels are called “response
measures’ inthe UNFCCC context. These may include legislation, rules,
regulations, policies, standards, financial, technological, or other mea-
sures or actions that are intended to avoid, reduce or capture GHG emis-
sions, stabilize atmospheric GHG concentrations, adapt to the adverse
effects of climate change, or avoid emissions leakage.

Inthisregard, devel oped countries have proposed various policy response
measures to address climate change, including domestic technological
devel opment; increased investment and subsidiesin cleaner technologies;
development and application of standards, regulations, and bans; putting
in place emission caps; and imposing taxes on carbon. Depending on how
these response measures are designed and implemented, they may have
positive or unintended and adverse economic and social consequences
for developing countries’ economies, most often on the poorest and most
vulnerable sectors of those economies.

Understanding the economic and social consequences of such actual and
potential response measuresis, therefore, very important for all devel op-
ing countries. Their positive effects may arise from measures that support
improved accessto energy, health care, poverty reduction, and decent and
quality employment in devel oping countries. On the other hand, they could
have negative effects, particularly if they result in transferring the burden
of reducing or avoiding GHG emissions onto devel oping countries or they
result in disproportionately and inappropriately atering national and so-
cial conditions. These negative and adverse impacts of response mea-



sureswould hence be an additional burden that devel oping countries should
not have to bear asthese could impair their economic and socia develop-
ment and poverty eradication efforts. These adverseimpacts are also con-
trary to the practical implementation of the principles of the Convention
about equity and common but differentiated responsibilities and respec-
tive capabilities.

The legal basis for the work undertaken in the UNFCCC concerning re-
sponse measures can be traced back to its Preambile, its principles,® the
commitments of Partiesthereunder,* and thework of the Subsidiary Body
on Implementation (SBI).3! Under these provisions, Parties are to take
into full consideration, in the implementation of the commitments of the
Convention, the specific needs and concerns of developing country Par-
ties arising from the impact of the implementation of response measures.
Discussions on how to address the economic and social consequences of
theimplementation of response measures have been alongstanding agenda
item in both the SBI and the Conference of the Parties (COP) to the
UNFCCC, with many conclusions and decisions having been taken by
these bodies since the entry into force of the UNFCCC in 1994.%

Sustainable development is the agreed basis in the UNFCCC that should
shape how the impact of response measures should be addressed. Thisis
mandated in paragraph 54 of the UNFCCC COP's Decision 1/CP.18:

“... Reaffirming that Parties should cooperate to promote a support-
ive and open international economic system that would lead to sus-
tainable economic growth and development in all Parties, particu-
larly developing country Parties, thus enabling them better to ad-
dress the problems of climate change; measures taken to combat
climate change, including unilateral ones, should not constitute a
means of arbitrary or unjustifiable discrimination or adisguised re-
striction on international trade,

“Also reaffirming the importance of avoiding or minimizing nega-
tive impacts of response measures on social and economic sectors,
promoting ajust transition of the workforce, the creation of decent
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work and quality jobs in accordance with nationally defined devel-
opment priorities and strategies, and contributing to building new
capacity for both production and service-related jobsin all sectors,
promoting economic growth and sustainable devel opment, ...” (em-
phasis added)

The Paris Agreement reaffirmed the importance of response measures,
further strengthened the responsibility of Parties to exercise care con-
cerning theimpacts of response measures, and deepened the institutional -
ization of the work on theimpact of the implementation of response mea-
suresinthe UNFCCC.® In Decision 1/CP.21, the Forum on the Impact of
the Implementation of Response M easureswould continue under the Paris
Agreement and serveit, and the subsidiary bodies of the COP weretasked
to come up with awork programme to address the effects of the imple-
mentation of response measures under the Paris Agreement.3*

Response measures come in a wide variety depending on the circum-
stances in which they would be devel oped and applied. However, for de-
veloping countries, the key issue when it comes to response measures to
address climate change is whether such measures, whether applied do-
mestically or applied by other UNFCCC Parties, promote (or at |east do
not prevent) sustainable development and poverty eradication in devel-
oping countries. This is because while many response measures may be
justified in terms of their climate change mitigation or adaptation results,
there could be instances in which their economic and social impacts can
impair sustainable development and poverty eradication effortsin devel-
oping countries. Theseimpacts of response measures al so often cut across
multiple economic sectors, other than being used to respond to climate
change.

Developing countries can also adopt climate change response measures
of their own to enhance national economic stability and resilience by pro-
moting and supporting economic diversification into other industriesthat
could be better adapted or made moreresilient to climate change impacts
and also by addressing a just transition to a low-carbon pathway. For
example, adeveloping country could put in place domestic climate change
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response policies or regulations that promote expansion into new sectors
and products that enhance the use of clean energy and improve efficiency
that can conceivably both address the climate change crisis and support
national sustainable development efforts. At the sametime, however, such
response measures may be rendered ineffective without any correspond-
ing shift or changes in other countries’ policies or other measures that
may prevent devel oping countries from being able to obtain and develop
the necessary technologies or products to effectively carry out economic
diversification efforts. This example is particularly relevant in the tech-
nology arena, when the rigid enforcement of strong intellectual property
protection prevents either technology acquisition or reverse engineering,
both activitieswhich are needed for the endogenous devel opment of tech-
nologies in devel oping countries.

Response measures can a so be multidimensional, ranging from the local
to international and from policy design to implementation approaches.
They can be community-focused — such as infrastructure projects to en-
hance climate adaptation and resilience or avoid or reduce emissions—as
well as be national or international in focus — such as trade-related and
energy-related measures that may have national and/or international im-
pacts. For each response measure, there can be arange of implementation
approaches, including transition periods, exemptions, sliding scal es based
on income, and compensation. Those that could have cross-border im-
pacts should be assessed and discussed between the countries wishing to
deploy such response measures and those countries that are likely to be
affected by them to avert any negative economic or social impacts.

Given that the primary driver of today’s global warming leading to cli-
mate change is the emission of GHGs from human activities, root cause
responses to climate change would require avoiding or reducing such
emissions as much as possible when undertaking economic production
and consumption activities. In this context, most anthropogenic GHG
emissions come from the use of fossil fuels (coal, oil, and gas) for energy
either directly or indirectly. Thisisthe case particularly in most devel op-
ing countries —i.e., their economies are dependent on fossil fuels, either
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as energy sources or as revenue sources, through the extraction and do-
mestic use, importation, or exportation of fossil fuels.

To addressthisfossil fuel dependency, and thereby contribute to reducing
or avoiding fossil-fuel-derived GHG emissions, there are several areas of
particular importance that need to be looked at. Thefirst isto shift energy
supply away from fossil fuels, including accelerating the shift to renew-
able energy. The second is scaling up the levels of energy efficiency at
various stages of the production and consumption cycle so that less en-
ergy is used to produce a given unit of economic output. The third is to
ensure that energy access and supply is adequate to meet energy demand
requirements that are consistent with national development needs and
goals. The fourth is to ensure that the transition from fossil fuel depen-
dency isdonein away and within atimeframeinwhich the adverse social
and economic impacts are avoided or minimized and long-term sustain-
able development prospects and opportunities are safeguarded and ex-
panded. These should be considered as part of asingleintegrated package
that needs to be addressed together at the same time.

A. Need for Assessing the Impact of Climate Change Response Mea-
sures

These response measures that are intended to avoid or reduce GHG emis-
sions are economic in nature and therefore are likely to have economic
impacts. As such, they are likely to affect — through trade outcomes, em-
ployment outcomes and financing flows — the sectors which developing
countries’ economies may be dependent on for livelihood generation, rev-
enues, and exports and in which these countries may have a competitive
advantage due to lower production costs.

In doing so, such response measures could have adirect impact on liveli-
hoods and employment and a longer-term impact on the decline in the
availability of resources developing countries could use for investing in
new sectors and economic diversification. Because of this, the design and
implementation of response measures to climate change should ensure
that the possible adverse impacts both domestically and overseas are
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planned to be averted or minimized as much as possible, particularly for
developing countries. This can be done through the development of an
impact assessment checklist for response measures.

For example, in a November 2017 paper, Khor et al. suggested that such
a checklist could be developed to assess future response measures with
multiple impacts “ during design and before deployment” as follows:

“An assessment checklist can be developed in the following way:

. What, if any, and how much, is the net global climate change
impact of the measure? (science basis)

*  What are and how much are the adjustment costs that affected
countries have to bear on the implementation of a response
measure?

*  What are the trade impacts of the measure? Are they consis-
tent with multilateral rules? How much is the impact of the
measure on net foreign exchange earnings of and industrial
development policies in developing countries?

*  What istheimpact of the measure on the fiscal and investment
resources of the developing countries? What and how much
are the impacts of reduced resources on investment and on the
growth of potentia national output? What are and how much
are the impacts on reduced resources on social development?

e What isthe impact of the measure on developing country ac-
cess to clean technology 7' %

Having such an assessment system for the impacts of response measures
would be crucia to ensure that developing countries are not adversely
impacted because, as Khor et a. point out, “A variety of response mea-
sures are already being implemented by developed countries. But in na-
tional reports, apart from the description of response measures, there is
no assessment and analysis of the impact on developing countries. Thus,
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we do not know how much of the global mitigation burden developing
countries are bearing involuntarily at present. Thisisthe cost of delaysin
the application of assessment methodologies.”*®

The possible cross-sectoral and multidimensional impacts of response
measures, particularly concerning their economic and social consequences,
need to be addressed if developing countries’ ability to achieve their de-
velopment objectives and poverty eradication imperatives is to be sup-
ported. In this context, the UNFCCC regime concerning response mea-
sures should also be considered in relation to its interlinkages with other
relevant multilateral regimes, particularly the multilateral trade regime,
and the response measure impact assessment would therefore need to also
look at the possible adverse economic implications of trade-related mea-
sures on developing countries.

Some of these response measures that can be considered as trade-rel ated
include subsidies, standards and labelling, or the imposition of additional
taxes or levies based on the carbon content of a product. These will be
discussed at greater length later in this paper. But it might be useful to
quickly highlight how a response measure impact assessment methodol -
ogy could be used toillustrate the positive or negative economic or social
consequences of these kinds of response measures.

For example, providing domestic subsidiesfor clean technol ogy devel op-
ment could have the positive effect of spurring the emergence of new,
cleaner technologies. However, undertaking an impact assessment that
alsolooks at broader trade- and economy-rel ated aspects could also bring
to the fore possibl e disadvantages to devel oping countries wanting to en-
ter and compete in the same technological sector.

These could include constraints that may be imposed by the strong en-
forcement of intellectual property rights (IPRs) (such as patents and in-
dustrial designs) over such technologies, or because devel oping countries
due to their more limited financial resources are unable to provide the
same kind of subsidiesto their domestic industries, or because they may
have limited capacity to do so due to various types of prohibitions on
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providing subsidies that may be contained in international agreements
(such as the WTO’s Agreement on Trade-Related Investment Measures,
the WTO’s Agreement on Subsidies and Countervailing Measures, or re-
giona or bilateral trade or investment agreements).

Product standards and labelling regulations can spur technological inno-
vation by forcing product manufacturers to make their products more en-
ergy-efficient, less carbon-intensive, etc. (thisis often called the technol-
ogy-forcing role of regulations). However, athorough impact assessment
could potentially show that applying more strict standards and labelling
regulations, particularly if applied unilaterally, could also lead to trade
distortions that result in restricting the ability of developing-country ex-
ports to enter the markets of the (usually) developed country imposing
the more stringent standards or 1abelling requirements.

This in turn could lead to adverse economic effects on the developing
countries whose economies may be reliant on the exports whose market
access has now been restricted. The same adverse impacts could arise
even if the product standards or labelling requirements are based on or
adapted from internationally agreed standards. This is because devel op-
ing-country governments tend to be underrepresented and less active in
international standard-setting bodies such as the International Standard-
ization Organization (ISO) and their domestic industrieswould generally
have less economic or technical or technological capacity to upgradetheir
production processes and infrastructure to be able to meet more stringent
standards. In the WTO, disciplines on treating like products in the same
way exist*” and the response measure impact assessment methodol ogy
could use those approaches to identify the impact of discriminatory trade
practices.

Imposing a carbon tax —i.e., a tax on the carbon content of a product,
whether based on its direct carbon content or the imputed carbon content
arising from its production —is often seen asapossibl e price-based policy
tool that can disincentivize and hence result in restricting or limiting the
production and use of GHG-emitting products. Using an impact assess-
ment methodology for this response measure could show that it can pro-
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vide higher fiscal revenuesto the state, which can be used to reduce other
taxes and be applied to environmental, developmental, and socia objec-
tives.

However, a thorough impact assessment of these measures should also
include their impact on the export earnings of countries dependent on
tourism, commodity, and agricultural exports and the resulting possible
adverse impacts on their ability to generate revenue and transform and
diversify their economies through investment. For example, imposing a
carbon tax on air travel and thereby increasing airfares could adversely
affect the tourism markets of many developing countries that are depen-
dent on North American or European tourists. Imposing carbon taxes on
bunker fuelsfor international shipping could adversely affect developing
countries’ exports that are dependent on international shipping transport
by making such transport more expensive. Additionally, if applied in de-
veloping countries, such carbon taxes could make the cost of access to
modern energy sources prohibitive, and increase poverty incidence and
the use of non-priced resources by the poor.

The flipside of imposing a carbon tax is to remove existing subsidies
being provided to the production or use of high-carbon-content products,
such as subsidies for fossil fuel (oil, coal, gas) production or use. While
doing so could have the effect of increasing the price of such products,
hence disincentivizing the production and use thereof, it could, at the
same time, like carbon taxes which have adverse impacts on energy ac-
cess by the poor, adversely affect economic activity, and hamper devel op-
ment efforts. A thorough impact assessment would hence be useful in
ascertaining what these positive and negative effects could be and thereby
equip policymakers with information that would be needed to decide
whether to go ahead with the measure and whether to put in place ancil-
lary measures (such as financial or technical assistance, transitional sup-
port, etc.) to address any adverse effects.

Additionally, because climate change-rel ated technol ogy sectors (particu-

larly in the energy field) may be at the current technological frontier,
response measures that could have the effect of providing additional eco-
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nomic advantagesto devel oped-country enterprises could result in solidi-
fying and prolonging their technological first-mover market advantage
over possible competitors from devel oping countries. An impact assess-
ment could highlight the possibility that prolonging such first-mover ad-
vantage could havethe long-term effect of decreasing the ability of devel-
oping countries to improve productivity of their domestic industries and
improve incomes, thereby decreasing, in turn, developing countries’ abil-
ity to contribute moreto the global climate change mitigation and adapta-
tion effort.

B. Border Adjustment Measures

The use of trade measures with the effect of blocking developing coun-
tries’ goods on climate grounds can potentially deal a near-fatal blow to
the multilateral trading system, as well as adversely affect multilateral
climate policymaking and implementation under the UNFCCC and its
Paris Agreement.

These trade measures could include the following: “ Punitive tariffs or
quantitative measures could be imposed to ban or limit market access for
products that are seen as harming the climate or failing to internalize the
costs of climate-related environmental measures; Anti-dumping duties
could be applied to the exports of foreign producers drawing on the argu-
ment that their goodsthat are produced in amanner that does not internal -
ize the full (carbon-related) costs of their production, are exported at be-
low their normal value and cause material injury to competing domestic
industries. This seemsto be the basis of “environmental dumping” argu-
ments; Countervailing measures or “Anti-subsidy duties” could also be
applied drawing on the argument that the failure by a government to im-
pose suitable regulations, carbon taxes or carbon cap-and-trade systems
constitutes afinancial contribution that confers a benefit on industries or
regionswhich causesan ‘injury’, ‘ serious prejudice’ or a‘ nullification of
benefits' expected from the GATT [General Agreement on Tariffs and
Trade]; Border adjustment measure linked to a domestic regulation or
system that applies equally to foreign and domestic products. Such abor-
der adjustment measure could include the application of domestic carbon
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taxes to imported products or require the purchase of domestic carbon
credits or other forms of emission allowances as a condition of entry into
the market; Standards and domestic regulations could be used to increase
barriers to trade in products from developing countries that do not meet
energy- or carbon-efficiency standards imposed nationally, or agreed
through regional or international processes (including asector-based agree-
ment).”

For exampl e, the carbon border adjustment proposal included inthe EU’s
Green Deal® aswell assimilar proposals contained in the US Democratic
Party’s* climate change-related campaign pronouncements for the 2020
USnational elections* would be among the more recent policy pronounce-
mentsin devel oped countriesfor such climate-rel ated trade measuresthat
would be highly controversial and likely to be opposed by developing
countries. Put simply, a carbon border adjustment measure would be an
additional tax, duty, fee, or other measure imposed on imported goods at
the border based on the imputed carbon content of the imported goods
associated with the processes and methods used to produce such goods.

The basic idea behind carbon border adjustment measures is that they
would help prevent “carbon leakage” and would push countries (prima-
rily developing countries) wishing to export goods to the EU and the US
to upgrade their production processes and methods to reduce the carbon
content of their exported products. Such upgradeswould, conceivably, be
done by having devel oping-country manufacturers of exported goods in-
vest in newer production technologies that would be less carbon-inten-
sive or shift their power generation from fossil fuels to clean fuels to
produce export goods with lower carbon content and hence avoid having
the carbon border adjustment measure applied to such exports — but this
would be at the expense of the devel oping-country manufacturer in effect
increasing its costs of production due to having to invest in upgrading.
Without upgrading (and hence avoiding additional expenditures), the ex-
ported goods would continue to have higher carbon content and hence be
subject to the carbon border adjustment measure, which in turn would
then raise the price of the exported good relative to its domestic counter-
part.
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However, proponents of carbon border adjustment measures often fail to
takeinto account other considerationsthat are present in devel oping coun-
tries which may make it difficult for developing countries to rapidly and
painlessly adjust their production processes and methods and their en-
ergy sources to ones that are less carbon-intensive. These include, for
example, the following:

. Economic growth imperatives, large populations and rapid popula-
tion growth, and low per capitaincome levels often mean that de-
veloping countries prioritize or rely on the cheap and proven energy
from fossil fuelsto provide energy to their peoples and producers;

. The current global value chains dominated by developed-country
transnational corporations often lock in the devel oping-country part
of the value chain to reliance on more carbon-intensive but lower
value-added commadity extraction and production (such as mining
and agriculture) which tend to require high levels of cheap energy
inputs derived from fossil fuels; and

. The historical offshoring of carbon-intensive and GHG-emitting
industries from developed countries to developing countries from
the 1980s to the present has alowed developed countries to have
lower domestic GHG emissions levels while increasing the GHG
emissions levels in the new host countries of the offshored indus-
tries.

Many developing countries would hence consider carbon border adjust-
ment measures to be inequitable, insensitive, hypocritical and as an at-
tempt by developed countries to evade their commitments under the
UNFCCC and its Paris Agreement to take the lead in combating climate
change and to provide financial and technological assistance to devel op-
ing countries, and instead shift the burden of climate change action onto
these developing countries. As Khor has highlighted, “these measures
would in effect be to punish developing countries for being less devel-
oped. They face barriers such as IPRs (owned mainly by rich countries
companies), lack of technology cooperation, and little funds, that prevent
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them from having low-emission industrial production. The developing
countries thus become double victims — of the effects of climate change,
and of the developed countries’ measures that push the adjustment bur-
den onto them.”#

As such, carbon border adjustment measures, particularly when applied
unilaterally by developed countries, “represent the latest form of eco-
nomicimperialism and are antithetical to the principlesof equity enshrined
in the Paris Agreement.”* They could end up becoming economic sanc-
tions imposed on developing countries that devel oped countries deem as
not being “ambitious’ enough in undertaking climate change action —
e.g., if the EU’s carbon border adjustment measures are applied to the
exports of acountry that it thinks does not have an ambitious mitigation
component to its nationally determined contribution (NDC) under the Paris
Agreement, such measureswould effectively belike* climate-based sanc-
tions’, as suggested by Ravikumar.* Doing so would be inconsistent not
only with the principle of equity and CBDR under the UNFCCC and its
Paris Agreement, but also with the non-punitive nature of the UNFCCC
and its Paris Agreement*® and Article 3.5 of the UNFCCC, and would
violate both the “national treatment” and “ most-favoured nation” provi-
sions of GATT 1994.

Since the 1990s, energy-intensive industries in developed countries have
become subject to carbon taxes and higher energy efficiency standards.
Although the competitivenessimpacts of domestic carbon-based taxation
and regulation in developed countries on their energy-intensive indus-
tries may in most cases not be significant or are indirect and oftentimes
mitigated by exemptions or subsidies, developed countries still seek to
address perceived adverse competitiveness impacts arising from asym-
metrical carbon-based taxation and regulation through carbon-based bor-
der adjustment measures.*

Developing countriesarerightly concerned at the potential of having their
exports discriminated against because of such border adjustment mea-
sures. The ability to access devel oped-country markets for their exported
goods remains a major component in many developing countries’ devel-
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opment strategies. Hence, as pointed out above, carbon-based border ad-
justment measures are likely to be seen as disguised protectionist mea-
sures that would arguably be contrary to UNFCCC Article 3.5 and vari-
ousWTO rules.*” Border barriersto their exportswill have adverseimpli-
cations on the extent to which devel oping countries will be able to gener-
ate trade-derived capital surpluses to invest domestically in building up
improved devel opment-oriented physical, human and financial infrastruc-
tures. Such measures would aso likely have detrimental effects on the
ability of devel oping countriesto implement their ParisAgreement NDCs.

Imposing extratariffs or financial charges on imports at the border based
on how the products are produced (* processes and production methods”
or PPMs in technical jargon) is hence very controversial and likely to be
highly politically divisive at the multilateral level between developed and
devel oping countries. These measures have been consistently rejected by
developing countries at the WTO since 1996 as aform of protectionism,
on the grounds that they will unfairly curb developing countries' exports
and that they are against WTO rules.

As most developing countries often lack technological capacity and fi-
nance, their industries do not have the means to match the emission stan-
dards of developed countries or the performance of the latter’sfirms. The
imposition of border adjustment measures on climate change grounds al so
highlightsan element of hypocrisy in developed countries’ policymaking,
given that they have not fulfilled their UNFCCC commitment to provide
the finance and technology required by developing countries.

If implemented by devel oped countries as envisioned under the EU Green
Deal or US proposals on a Green New Deal, for example, it could open
the floodgates to further exercises of unilateral trade protectionism by
blocking devel oping-country products based on how they are made. At a
time when national response measures to combat the COVID-19
coronavirus pandemic have caused many national economies, especialy
in devel oping countries, to contract and go into adeep recession, coupled
with the increasingly adverse impacts of climate change and other exter-
nal shocks, climate-related unilateral trade protectionism against devel-
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oping countries could exacerbate the impact of these external shocks on
developing countries. This could result in developing countries losing,
even more, thedomestic financia and technological capacity and resources
to pursuetheir sustainable devel opment goal s, eradicate poverty, andimple-
ment (much less even enhance) their Paris Agreement NDCs. This will,
in turn, reduce the scale of the global effort to combat climate change by
eroding the multilateral trust and international cooperation that is needed
for all countriesto work together to combat climate change, address the
impacts of the coronavirus pandemic, and achieve the SDGs within the
next decade.

At present, the most discussed border adjustment measure is the use of a
carbon tax levied based on the imputed carbon content of the imported
product, or else requiring the importer of goods with an imputed carbon
content above a certain level to first purchase an emission permit as a
condition for importation. There is, however, considerable debate on
whether such border adjustment measureswould be consistent withWTO
rules, especially GATT Article 11 on non-discrimination and GATT Ar-
ticle XX on exceptions. Currently, most legal scholars seem to conclude
that border adjustment measures are likely to encounter problems of con-
sistency with GATT Articlelll, but that such inconsistency might be cured
by seeking recourse to GATT Article XX provided the many conditions
inArticle Il are complied with.*®

However, even if the border adjustment measures are designed or imple-
mented in a manner that is found to be justified as an exception under
GATT Article XX, developing countries are likely to continue to raise
concerns about the fairness of devel oped countries being able to resort to
the GATT’senvironment exception in the sense that while environmental
protection has been accorded priority status to be allowed as a GATT
general exception, development concerns are not accorded the same sta-
tus such that developing countries could justify GAT T-inconsistent mea
sures on development grounds. As Khor has pointed out, “Developing
countries are at a disadvantage when only the environment is accorded a
general exception status, since they are at alower economic and techno-
logical level and thus unable to match the developed countries in pollu-

27



tion control. Therefore, having environment but not devel opment as part
of the general exceptionsis unfair, asit enables the uneven playing field
to be tilted even more against the developing countries. If there is an
exception clause granted to environmental concerns, there should also be
a general development exception clause in the GATT.”* Khor further
addsthat developing countries“are also likely to argue that the measures
areunfair and violate the UNFCCC' s principle of common but differenti-
ated responsibilities, and the principle of historical responsibility, whereby
it is recognised that the developed countries are mainly responsible for
the accumulation of greenhouse gasesin the atmosphere, arelegally bound
to reduce their emissions and to assist developing countries to take miti-
gation and adaptation measures. ... [S]ubjecting developing countries
imports to the same tax treatment as their domestic products, when the
developing countries’ financia resources and technological level are so
much below those of the devel oped countries, would be seen not aslevel-
ing the playing field but on the contrary as tilting the already unlevel
playing field to an even much more uneven level against the developing
countries.”

In this context, it is important to highlight that the relationship between
trade and climate change measures in the climate regimeis governed by,
among others, Article 3.5 of the UNFCCC which states that “measures
taken to combat climate change, including unilateral ones, should not
constitute a means of arbitrary or unjustifiable discrimination or a dis-
guised restriction on international trade.” This language reflects Article
XX of the GATT, which allows WTO members to adopt measures that
may be inconsistent with their WTO obligations if such measures are,
inter alia, “necessary to protect human, animal or plant life or health” or
are related “to the conservation of exhaustible natural resources if such
measures are made effective in conjunction with restrictions on domestic
production or consumption”, provided that these measures “are not ap-
plied in amanner which would constitute a means of arbitrary or unjusti-
fiable discrimination between countries where the same conditions pre-
vail, or adisguised restriction on international trade.”
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Beforethe situation deteriorates even further, devel oped countries should
reconsider their moves on this issue. Such unilateral actions can be ex-
pected to meet with strong opposition from devel oping countriesin gen-
eral. While the introduction and use of such climate-related trade mea-
sures may be reasonable politically in developed countries taking into
account their domestic constituencies, such measureswill however exac-
erbate existing tensions between devel oped and developing countriesin
both the UNFCCC/Paris Agreement and WTO regimes. Thisis because,
for developing countries whose overriding priority continues to be the
pursuit of economic development,® measuresthat arelikely to affect their
development prospects will be opposed. From the perspective of devel-
oping countries, trade measures are not the best nor the most appropriate
means for addressing climate change. Rather, there is great concern that
the use of trade measures by developed countries ostensibly to address
climate change concerns may have the effect of restricting the market
access of developing-country products in developed countries and en-
hancing the competitive edgethat devel oped countrieshavein global trade,
thereby “locking in” the current inequitable development gap between
developed and devel oping countries.

To avoid this situation of a potential breakdown in multilateral coopera
tion in both the climate change and international trade regimes, it would
be better if developed countries seek other mechanisms rather than the
trade measures envisaged to meet their domestic concernsrelating to car-
bon leakage and competitiveness, including mechanisms such as enhanced
international cooperation to assist, through finance and technology, de-
vel oping countriesto devel op technologies, diversify their economiesaway
from GHG-intensive sectors, and upgrade their industrial output to meet
more stringent GHG emission regulations.

In this debate, developing countries have equity, development priorities,
and thelanguage of the UNFCCCitself ontheir side. In the ultimate analy-
sis, issues of trade competitiveness and climate change are about the shar-
ing of the shrinking global emissions budget. Theseissues aretherefore a
reflection of a broader global policy debate over the developing coun-
tries' role and influence in global governance.
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C. Subsidies

The provision by governments of publicly funded subsidies to their do-
mestic manufacturers or research institutes to undertake research and de-
velopment (R& D) into environmentally sound technol ogies can have both
positive and negative impacts. On one hand, such subsidies can spur the
development and eventual dissemination of such technologies, which in
turn could lead to lower environmental impacts (including GHG emis-
sions). However, most of such subsidiesare provided by devel oped-country
governments rather than developing countries. This situation puts devel-
oping countries at acompetitive disadvantage astheir inability to provide
subsidies to their domestic industries means that these industries would
not be able to compete in terms of technological development and inno-
vation, thereby resulting in developing countries not being able to com-
pete effectively in the new technology markets that would be devel oped.

Despite the potential competitive market impact of such R&D subsidies
that are being provided by developed-country governments to their in-
dustries, such subsidies, if made available to firms on a non-specific and
industry-wide basis and if not conditioned on export performance or do-
mestic content, are allowed under theWTO’s Subsidiesand Countervailing
Measures (SCM) Agreement.>> Much like the provision by developed
countries of agricultural subsidies under the WTO Agreement on Agri-
culture, the ability of developed-country governments to provide R&D
subsidies to their technology industries, when coupled with their consis-
tent push for the strong enforcement of intellectual property rights over
such technologies, alowsthem to create and maintain technol ogical mar-
ket leadership and control, effectively limiting devel oping countries and
their firms to being technology buyers in large part.

Additionally, even in cases where developing countries have sought to
provide subsidies to their domestic industries to promote renewable en-
ergy, devel oped countries have brought these devel oping countriestoWTO
dispute settlement proceedings.®
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D. Standard Setting and Technical Regulations

The adoption of more stringent environmental standards and technical
regulations (including eco-labelling) for various consumer products, for
example, concerning fuel efficiency, GHG emissions, carbon content, etc.,
in various countries is among the measures that can aso be used to push
industries to technologically innovate on their products and embark on
more environmentally sustainable production processes and methods, and
to shape consumer behaviour. In this regard, regulatory standard setting
can perform “technology forcing” and “consumer shaping” functions.

For example, fuel and energy efficiency standards have been employed to
promote the use of carswith more fuel-efficient enginesinthe US, Japan,
the EU, and China, encourage industries and consumers to move to en-
ergy-efficient products (such as shifting away from incandescent to CFL
and LED lighting), and change energy producer and consumer behaviour.
However, there are great variationsin terms of the methodol ogies, techni-
cal bases, testing modalities and procedures, and enforcement processes
in defining and implementing such standards. In this context, developing
countries have generally stressed that the development of such standards
must be consistent with the WTO Agreement on Technical Barriers to
Trade.

Furthermore, due consideration must be given to the specific national
circumstances of developing countries when such standards and techni-
cal regulations are to be applied. The UNFCCC recognizes the need to
ensure that such standard setting does not adversely impact developing
countries. In shaping international standards, devel oping-country partici-
pation must be ensured. Also, standards must provide for flexibility to
allow developing countriesto reflect in such standardstheir devel opment
context. Thisis because the adoption of more stringent product standards
on both domestic and imported products may create downstream adverse
effects on devel oping countries whose exported products may not be able
to comply with such standards (thus effectively reducing their access to
their export markets). Hence, while such more stringent environmental
standards and technical regulations may produce environmental, economic,
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and social benefits in the country adopting them, the possible adverse
effects of such measures on developing countries should also be taken
into account and addressed.

In this context, while all countries are free and encouraged to adopt more
stringent environmental standards and technical regulations for the eco-
nomic, social, and environmental benefitsthat they may bring, there should
also behilateral and international cooperation mechanisms devel oped and
put in place to assist developing countries, in the form of finance, tech-
nology, and capacity building, to upgrade their own domestic and export
industries’ environmental technology and standards. Without such sup-
port mechanisms, the adoption of such standards or technical regulations
particularly in devel oped-country markets may simply end up penalizing
developing countries and hampering their development efforts by effec-
tively imposing technical barriersto trade.

Additionally, the full and effective participation of developing countries
in setting international standardsis also needed as many important stan-
dards are currently “globalized” from those of developed countries with-
out the concomitant support to devel oping countriesto assi st them to com-
ply with such standards.

E. Liberalization in Environmental Goods Trade

Another key issue relating to economic measures used to address envi-
ronmental issuesis the longstanding push by developed countries to re-
duce or eliminate barriers to international trade in environmental goods
and services. Thispush wasgiven amultilateral mandate under theWTQO's
DohaMinisterial Declaration, which initiated negotiations on the liberal -
ization of trade in environmental goods and services (EGS) as part of the
Doha Round of multilateral trade talks.> The lack of progress under this
mandate led a group of developed and developing countries to launch
plurilateral negotiations at the WTO for an Environmental Goods Agree-
ment (EGA).* More recently, negotiations for an Agreement on Climate
Change, Trade, and Sustainability (ACCTS) were launched by New
Zealand with Costa Rica, Fiji, Iceland, and Norway.>®
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In all of theseinitiatives, countries are being asked to eliminate tariffs on
abroad range of so-called “environmental goods.” Thereis, however, no
definition of an “environmental good.” The proponents, led by the EU
and the US in the WTO EGS negotiations, by the EU concerning the
EGA, and New Zealand concerning the ACCTS, generally argue that lib-
eralizing trade in environmental goods would spur the spread of “green”
technologies globally and thereby bring about global environmental ben-
efits in the form of lower pollution and reduced GHG emissions. How-
ever, this push has been criticized by some developing countries for es-
sentialy being an expanded version of earlier proposals that were more
about the ambition of developed countries to expand market access of
these goods in developing countries and less about assisting developing
countries to tackle climate change.

Ina 2011 analysis relating to the WTO EGS negotiations® (which analy-
siswould apply to the EGA and ACCTS aswell), Yu pointed out that full
trade liberalization in environmental goods, without any commensurate
measures to support developing countries, would create a development
“loss’ for developing countries. Since devel oped countries already apply
quitelow or zero tariffs on most industrial goods, including environmen-
tal goods, their burden of effective tariff reductions would be relatively
much less than for developing countries, which would have to reduce
their applied and bound tariffs on such goods by much more than what
developed countries would be required to reduce.

Yu also pointed out that developing countries’ applied tariffs (as of 2011)
on such products average more than 8% (with most low- and middle-
income developing countries having applied tariffs around 15-30%) and
their bound tariffs around 32%.5 Reduction of these tariffs would move
the environmental negotiations away from reflecting the principles of less
than full reciprocity and special and differential treatment that rightfully
favour devel oping countries. More seriously, cutting devel oping-country
tariffsto zero for environmental goods would result in a surge of imports
into developing countries and make them dependent on these imported
goods, making it difficult or impossible for local industries producing
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environmental goods to survive or develop. The developing countries
would also become technologically dependent unless other measures are
put in place to ensure that devel oping countries can obtain and design the
technol ogies themselves.

Furthermore, because of their more modern technology, ability to subsi-
dize research and development, and market power brought about by a
combination of transnational corporate dominance and intellectual prop-
erty rights enforcement, developed countries tend to have a significant
lead in producing and exporting environmental goods. In light of the cli-
mate change and environmental pollution crises globally, this sector is
likely to grow in scale and scope.

Hence, if full trade liberalization in the environmental sector based on a
list of internationally-traded “environmental” goods and services is
achieved, developing countries will essentially be providing generous
market access to imports of such products and services, disadvantaging
their future potential in developing their capabilities in these industrial
and services sectors. This could lead to increased imports of such goods
and inhibit the development of domestic environmental goods producers
and the consequent economic diversification, thereby locking devel oping
countries into dependence on foreign technology. Thisislargely why de-
veloping countries have mostly objected to having to eliminate their tar-
iffs on environmental goods, since they wish to preserve the policy space
to be able to produce these goods and their infant industries would need
protection at least initially.>®

In response to devel oped-country proposals, some developing countries
have put forward other suggestions on how to conclude the WTO envi-
ronmental goods negotiations, including the following:

. Specia and Differential Treatment in Environmental Goods and
Services, by Argentina and Brazil (30 June 2010);°

e WTO Negotiationson Environmental Goods and Services. Address-
ing the Development Dimension for a “ Triple-Win" Outcome, by
Chinaand India (15 April 2011).5!
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As pointed out above, rushed and unwarranted market opening by devel-
oping countriesto developed countries environmental goods and services
through tariff and non-tariff barrier elimination outside of their develop-
ment context could stifle developing countries’ domestic innovation and
development of such goods and services and lead to a situation of tech-
nology dependency in which devel oping countries depend on devel oped
countries asthe providers of such goods and services. A more appropriate
approach requires the promotion of broader policy measures designed to
support developing countries’ ability to adopt, adapt, develop and inno-
vate on such goods and services (such as flexibilities in innovation and
intellectual property regimes, non-commercial technology and skillstrans-
fers, support to research and education, support to infrastructural devel-
opment, and the provision of adequate financing and technology transfer)
as part of their economic development and diversification efforts.

F. Intellectual Property Rights

Closely linked to climate-related trade issues, including trade in environ-
mental goods and border adjustment measures, isthe issue of intellectual
property rights and the impact of their enforcement on the ability of de-
veloping countries to afford, acquire, develop, produce and disseminate
their own endogenous environmental and climate change-related tech-
nologies.®? In the UNFCCC regime, including under its ParisAgreement,
international cooperation in technology development and diffusion, in-
cluding technol ogy transfer, isakey element in theimplementation frame-
work for avoiding or reducing GHG emissions and adapting to the ad-
verseimpactsof climate change. InUNFCCC Article 4.5, devel oped coun-
try Parties and other developed Parties included in Annex Il of the Con-
vention committed themselves to taking practical stepsto promote trans-
fer of environmentally sound technologies. However, despite this
longstanding recognition of the importance of technology development
and transfer from developed to developing countries as a part of global
action and cooperation on climate change, its full potential has not yet
been realized. This is because aside from a marked reluctance by devel-
oped countriesto fully implement their technology transfer commitments
under the UNFCCC, there are also some barriers that prevent or limit
actual technology transfers.
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As pointed out by Shashikant, “ Several conditions have to be present for
technology transfer and development to take place. The absence of such
conditions can form barriers to technology transfer. Among the barriers
that are normally listed are poor infrastructure, inadequate laws and regu-
lations, shortage of skilled personnel, lack of finance, ignorance of tech-
nology issues, high cost of certain technology agreements, problems cre-
ated by equipment suppliers, and intellectual property rights. ... Whether
IPRs constitute a barrier or an important barrier depends on several fac-
tors, such as whether the particular technology is patented, whether there
areviable and cost-effective substitutes or alternatives, the degree of com-
petition, the prices at which it is sold, and the degree of reasonableness of
terms for licensing.” %

In general, IPRs create a proprietary interest in an invention by giving
rights of exclusive use, manufacture, and sale to the owner of an inven-
tion, and by providing legal recourse against infringement (that is, unau-
thorized use, manufacture, or sale).% In effect, IPRs have the idea of ex-
clusive control asits essence, an ideathat is directly opposite to the open
accessibility needed for the rapid and mass diffusion of climate technolo-
gies.

Thereisanincreasing number of patentson climate-related technol ogies,
especially concerning energy technologies, as corporations seek to se-
cure exclusive market control over such new climate change-related miti-
gation and adaptation technologies that are likely to be more and more
needed as climate change intensifies. This trend poses serious concerns
about the adverse effect of patents on climate-rel ated technology transfer.
The problem here is that patent owners acquire, under such patents, ex-
clusivefirst-mover market power and control over lead times, dictate prices
and determine the level of royalties. This could therefore limit access by
developing countries to such technologies that are mainly patented in
devel oped countries asthe royalty and licensing feesthat may be charged
by the patent holder could severely increase the cost of the technology.
This is hence an increasingly serious barrier to the flow of technology
transfer and would arguably be inconsistent with the provisions of the
UNFCCC and its Paris Agreement for technology transfer from devel-
oped to developing countries.
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Aside from exclusive price and royalty control, patents and other IPRs
also give the IPR holder the following powers:

The ability to refuse to license the technology — There have already
been examples in which patent holders have refused to license the
technology or withheld technical information concerning the tech-
nology because of concernsthat licensing could allow othersto even-
tually become competitors in the technol ogy.®

The ability to impose high royalties and licensing fees — Royalties
and licence fees directly correspond to data on international earn-
ings from patents, trademarks, copyrights, and trade secrets for de-
veloped countries. More than four-fifths of royalty and licence fee
revenuesfor environmental technol ogies accrue to devel oped coun-
tries (especially the US, Western Europe, and Japan). Developing
countries, being generally technology importers, are all net payers
of royalties and licence fees, with net payments rising.

The ability to patent spin-off technologies — While the underlying
concepts and original designs for many climate-related technolo-
gies tend to be off-patent, new technologies developed from such
concepts and designs are increasingly being patented, particularly
by corporate holders based in developed countries. This trend en-
ables patent holders to retain exclusive market control over the de-
velopment, dissemination, and use of such patented technologies.

The ability to impose barriersto follow-on innovation — Strong I1PR
regimesfor climate-related technol ogies could create economic dis-
incentives for other innovators, especially from developing coun-
tries, to invent new follow-on technologies, as existing patent hold-
erscould in many cases erect competitive barriers and raise transac-
tion and innovation costs. In many cases, any benefit of strong patent
laws accruing to local innovators in developing countries is over-
whelmingly outweighed by the high cost of importing patented tech-
nologies from developed countries. Overly protective IPR regimes
may thus inhibit follow-on innovations, thus slowing down techno-
logical development, particularly in developing countries.
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G. “Green” Conditionalities

Thereisasoarisk that “greendeal”, “ green recovery” or “green economy”
approaches could be used by devel oped countries as new conditionalities
on developing countries for the provision of official development assis-
tance (ODA), the provision of development loans, or the grant of debt
rescheduling or debt relief. This could include provisionsin multilateral,
regional, or bilateral trade agreements or other policy instruments that
require the adoption or implementation by the parties of climate change-
or environment-related policy measures that may not be appropriate to
the devel oping-country parties national circumstances, or which may ef-
fectively constitute an extra-territorial application of the devel oped-country
parties environmental standardswithout any corresponding support pack-
age, or which may bring about inappropriate environmental goods and
services market opening in developing countries at the expense of the
development of their domestic industries for such environmental goods
and services.

Itisof courseimportant for al countriesto encourage each other to aspire
to and implement the highest environmental standards and policies, to
joinmultilateral environmental agreementsto protect global environmental
commons and to be more ambitious in implementing the UNFCCC, its
Kyoto Protocol, and its Paris Agreement. However, in doing so, devel-
oped countries must always recognize that the CBDR principle continues
to be applicable as articulated in, for example, the 1992 Rio Declaration
on Environment and Devel opment and the UNFCCC and itsrelated legal
instruments.

The CBDR principle requires that the historical responsibility of devel-
oped countries asaresult of their historical development pathwaysgiving
rise to today’s global environmental challenges (including biodiversity
loss and climate change) be recognized and respected as an integral part
of global cooperative action to solve these global environmental chal-
lenges. This principle requires, inter aia, that developed countries take
the lead domestically in changing their domestic patterns of production
and consumption to be more environmentally friendly and sustainable
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and, at the same time, provide the needed financing, technology, and ca-
pacity-building assistance and support to devel oping countries so that the
latter can be assisted in avoiding or moving away from the historically
environmentally damaging development pathways that the developed
countries used in the course of their devel opment.

From the perspective of encouraging cooperation and global action on
climate change, quasi-punitive approaches such astheimposition of con-
ditionalities or sanctions, particularly when these are unilateral and when
seen to excessively impinge on national sovereignty, often do not bring
about the desired results. Instead, the targets of such conditionalities are
likely to view them as burdensome impositions. The success of multilat-
eral environmental agreements that imposed restrictions on trade in cov-
ered substances vis-a-visnon-parties, such asthe Montreal Protocol, owes
much to the fact that there were built-in technical, financing, and technol-
ogy transfer assistance obligations to help developing-country parties to
these agreements to comply with their obligations.®

Multilateral cooperation and action would be better enhanced through
the provision of support packages (technical assistance, finance, technol-
ogy transfer) for developing countries to be enabled to better implement
environmental and climate action good practices — this is the approach
that can be seenin, for example, Article 4.7 of the UNFCCC and Article
20.4 of the Convention on Biological Diversity (CBD).5"

However, it should be stressed that such support packages for climate
action by developing countries must be new and additional (with finance
being provided mostly in the form of grants rather than loans) to any
other support being provided by developed countriesto devel oping coun-
triessuch as ODA or support being provided under other multilateral treaty
regimes such asthe CBD.® Current attemptsto create “ synergy” between
thedifferent multilateral environmental agreements(e.g., UNFCCC, CBD,
and the Convention to Combat Desertification), including through the
common use of a“ nature-based solutions” framework among these three
conventions, should not be used to justify allowing support being pro-
vided to developing countries under one of these treaties for one purpose
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(e.g., addressing biodiversity under the CBD) to also be counted as hav-
ing been provided for other purposes under the other treaties (e.g., for
climate finance or to combat desertification) —doing soisunfair to devel-
oping countries and not conducive to the strengthening of these multilat-
eral regimes in a balanced way.%
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CHAPTER SIX

ECONOMIC DIVERSIFICATION IN THE
CONTEXT OF SUSTAINABLE
DEVELOPMENT AND POVERTY
ERADICATION IN THE SOUTH

ENSURING that the economic and social consequences of climate change
response measures are equitable and do not adversely affect developing
countries should be seen asakey element in the overall global strategy to
combat climate change under the UNFCCC and its ParisAgreement. The
success of developing countries’ sustainable development and poverty
eradication efforts, especially through economic diversification efforts,
will depend on being able to have the policy space and flexibility to ex-
periment with different national economic policiesto find the policy mix
that is best and most appropriate for their national context.

Promoting and accelerating arapid transition away from fossil fuels, in-
cluding by stopping the further expansion of fossil fuel production, as
part of the package of urgent climate change response measures that need
to be undertaken within the next five years will require that developing
countries, including their governments and civil society, fully understand
the necessity, scale, speed and practical means by which such transition
can be done in a manner that will also address their longer-term sustain-
able development abjectives, including the need to ensure equitable en-
ergy access for a growing population and domestic economic growth in
these devel oping countries.

Even as countries continue to deal with the COVID-19 pandemic and, in
some cases, start to deal with the post-pandemic recovery phase, the ur-
gency and the scale of the need to continue actions to combat climate
change have remained. At current rates of anthropogenic greenhouse gas



emissions from fossil fuel production and use, the remaining emissions
budget commensurate to the 1.5°C goal under the Paris Agreement will
be exceeded between 2025-2030.7

Climate change impacts such as extreme weather events, long-term re-
gional climatic shifts, sealevel rise, desertification, and ecosystems loss
are now undermining and will pose significant constraintsto meeting sus-
tainable development and poverty eradication in many developing coun-
tries due to the loss and damage that they bring to critical economic and
human infrastructure but also to the long-term shiftsin economic produc-
tion that they will entail.

At the same time, the COVID-19 pandemic has laid bare and, in many
cases, exacerbated longstanding structural economic and multilateral
policy challenges that have kept most devel oping countries continuously
fossil fuel-dependent (whether in terms of imports, exports, or energy
use) and with substantial levels of chronic poverty among their popula-
tion.

As pointed out above, these challenges include: a reliance on economic
sectorsthat are highly vulnerable to the adverse effects of climate change
and the impacts of response measures; high levels of domestic income
inequality; liberalized domestic trade and investment policy frameworks
that leave their economies vulnerable to external economic shocks; rela-
tively low levels of public economic infrastructure; difficultiesinraising
domestic revenue and in restraining capital outflows; significant levels of
unemployment and underemployment; population growth; aswell asbrain
drain in the case of migrant-sending countries and absorption issues in
the case of migrant-receiving countries.

The measures put in place by governments, and the rapid changesin soci-
etal and individual behaviour, in response to the COVID-19 pandemic all
show that rapid policy and behavioural changes can be undertaken given
sufficient stimulus and motivation. Furthermore, thefiscal stimulus pack-
agesrapidly put in place by many governmentsto cushion their economic
sectors from the adverse impacts of pandemic response measures show
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that financing can be made available when needed. These lessons from
the pandemic can be applied to the climate change context, particularly in
terms of achieving global climate change goals under the UNFCCC and
its Paris Agreement by fostering a rapid and deep transition away from
fossil fuel dependence and towards clean energy, including through pro-
moting large-scale economic diversification and just transition policies,
initiatives, and actions by all countries.

These challenges are all interlinked and form the context within which
developing countries are to implement the NDCs that they have put for-
ward under the ParisAgreement. Taken together, these challengesimpose
significant capacity constraints on most developing countries that, if not
addressed, may ultimately hamper their ability to effectively implement
such NDCs, enhance their ambition in subsequent NDCs, and accel erate
the transition away from fossil fuels towards a clean energy future.

Inthis context, the developed countries, in light of their historical respon-
sibility, current capabilities, and continued high per-person emissions,
must continue to take the lead in reducing global greenhouse gas emis-
sions through domestic emissions reductions and in providing climate
finance and technol ogy transfer to devel oping countries. Devel oping coun-
tries also will have to ensure that their long-term sustainable develop-
ment prospects are climate-proofed and made more climate-resilient by
putting in place needed adaptation and economic diversification policies
and strategies, in a manner that is socially and economically equitable.
Thiswould imply looking at, inter alia:

. Theenergy access and energy infrastructure transformation to clean/
renewable energy possibilities for developing countries, in light of
their sustainable development objectives;

. The technological and financing (including investment) needs for
such transformation and ensuring that a just transition takes place,
particularly in devel oping countries concerning their workforce and
their marginalized and vulnerable popul ations and ensuring that so-
cial and economic conditions for their populations remain stable or
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are improved and that national development objectives will be
achieved;

. I dentification of the economic diversification and transition sectors
that could be devel oped in the economies of those devel oping coun-
tries that are likely to be adversely affected by emission reduction-
focused response measures of other countries, particularly in light
of current economic contexts and existing sectoral dependenciesand
avoiding non-sol utions (such as bio-energy carbon capture and stor-
age, carbon trade markets, and geoengineering), or by initiatives to
halt further expansion of fossil fuel production;

. I dentification of key equity considerationsfrom adevel oping-coun-
try context in terms of the extent of diversification, financing re-
guirements, technology requirements, social impacts, economic
impacts, and transition costs, and other considerations associated
with ensuring that thereisajust transition in countries from today’s
fossil fuel-dependent economies (whether in terms of export or im-
port dependence or energy dependence) to ones that are more cli-
mate-resilient and adapted;

. Identification of international cooperation arrangements under the
UNFCCC and its ParisAgreement that need to be enhanced or scaled
up to better address equity, economic diversification, just transition
for the workforce and other marginalized sectors, and the impact of
response measures (including in climate finance, technology trans-
fer, adaptation financing, and loss and damage financing).

Because of the economic nature of the systemic and structural changes
that are needed to rapidly undertake effective economic diversificationin
the context of sustainable development and poverty eradication, national
and multilateral climate change policy response measures need to be ro-
bust but at the same time equitable and flexible. They should allow for
sufficient and appropriate policy spacefor devel oping countriesto ensure
that their climate change efforts are appropriate to their national circum-
stances and supportive of their development efforts. Doing so would be
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consistent with the principle of CBDR embedded in the UNFCCC and its
Paris Agreement.

Thisisparticularly important for those devel oping countries whose econo-
miesrely on fossil fuels, whether in terms of imports for energy, exports
ascommodities, or for domestic energy use (e.g., for industry, transporta-
tion, aviation, heating/cooling, residential power, or desalination). For
such countries, the key question that needs to be answered is how the
economic needs that are currently filled by fossil fuels can be met —e.g.,
providing cheap usable energy to fuel the economy and, for exporters,
obtaining income from fossil fuel production and exports that is often
used to provide income support to their populations and thereby main-
taining internal civil stability.

Corollary questions would include what economic sectors would be vi-
abletarget sectorsto diversify to, at what speed thetransition and diversi-
fication should take place taking into account the specific economic, re-
source endowment, political, and social circumstances of the country, and
what can be done with the fossil fuel-oriented infrastructure and other
assets in the country to ensure their contribution to economic productiv-
ity. Connected to thisis the question of what then should be the commen-
surate support measures that should be put in place at the international
level through international cooperation under the Paris Agreement to ad-
dress these concerns and ensure that economic diversification and just
transition take place in a manner that promotes rather than negates sus-
tai nable economic, political, and socia development in devel oping coun-
tries.

This is why proactive engagement by fossil fuel-dependent developing
countries on issues relating to economic diversification and just transi-
tionisvery important as part of these processes, particularly to define the
policy, economic, and support measures that need to be undertaken to
achieve effective economic diversification and just transition. Indeed, an
essential part of response measuresto climate change is the fundamental
guestion of energy asthecritical enabler of development and good health.
Shifting from dirty to clean energy isavital step towardsintegrating health,
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energy, climate, and other priorities. In this context, the model of energy
provision is key. Decentralized, demand-driven, clean, and renewable
energy can power rural and peri-urban economic activities, health facili-
ties, and systems for sanitation and hygiene, and enable effective irriga
tion and farming everywhere. Better access to clean energy makes com-
munities more resilient to health and other shocks and is essentia for
economic development and the process of economic diversification.

Climate justice and equity will be key issues raised by many stakehold-
ers, particularly concerning mitigation and adaptation burden-sharing, the
reflection of historical and differentiated responsibility and capability,
addressing loss and damage, provision of the means of implementation to
developing countries, and ensuring the survival and development of vul-
nerablelocal communitiesand marginalized sectors despite climate change
impacts. In a recent paper by Muttitt and Kartha,”* they point out that
different countries will have different challenges when it comes to
transitioning away from fossil fuel dependence because of different na-
tional circumstances. They highlight that equity considerations applied to
fossil fuel dependency mean that richer and more diversified economies
(such as those in devel oped countries) are better able to phase out fossil
fuels fastest and that fossil fuel-dependent developing countries should
prioritize industrial policies that can engender rapid economic diversifi-
cation in amanner that providesfor a societally just and equitable transi-
tion.

Addressing climate justice and equity considerations is a key step to-
wards being able to ensure that global climate action istaken in amanner
that is just and equitable, supporting an effective and just transition for
communities, workers, and marginalized sectors in developing countries
in a manner that also addresses social and economic inequalities on a
long-term and sustainable basis.
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CHAPTER SEVEN

CONCLUSION: DEVELOPING AN
EQUITABLE “GREEN NEW DEAL” FOR

THE SOUTH

TO ensurethat equity isreflected in global climate change response mea-
sures and their impacts, and taking into account the number of serious
problems arising from present development trends as well as historical
colonialism and globalization,”? the elements for an aternative, equity-
oriented and ecologically-harmonious development focus for the South
include the following:

. At the national level, pursue a strategic and proactive approach
to shaping and reshaping national economic development poli-
cies and pursuing an equity-oriented international cooperation
regime at the international level — These equity- and ecology-ori-
ented economic policies, including the development of appropriate
regulatory regimes, for sustainable devel opment in the South would
include policies that incorporate the three aspects of sustainable
devel opment (environmental sustainability, economic devel opment,
and socia development) into an integrated and multi-dimensional
policy package:™

0  Recognizing the economic and social value of environmental
resources

0  Conserving resources and restoring damaged environmentsand
ecosystems

0 Enabling prices to better reflect their environmental value,
while ensuring access by the poor to basic goods and services

o0  Prioritizing and funding the critical role of the public sector to
promote environmental and economic diversification objec-
tives through financial, industrial, and technological policies
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and measures, including subsidies, incentives, use of govern-
ment investment and budget, and placing limits on pollution
and over-use of resources through regulation and other poli-
cies

Regulating the market

Recognizing and addressing the link between livelihoods and
living conditions of rural communities and the environment
Promoting sustainable consumption patternsand itslink to the
environment, poverty, and equity

Ensuring food security, rural livelihoods, and sustainabl e agri-
culture

Avoiding environmental and natural resource management
policy approaches in which ecosystems and natural resource
sectors (such as forests, coastal areas, land) become the basis
for investment in or the development and sale of speculative
financia instruments secured by ownership, usufructuary, or
exploitation rights by private sector agents over such ecosys-
tems or natural resource sectors

Strengthening international policies and mechanisms to sup-
port developing countries’ policies and efforts towards sus-
tainable devel opment.

At the international level, pursue international cooperation and
support as essential elements to ensure that the national devel-
opment efforts of the South are not undermined or undone —
The three key aspects for international cooperation and support in-
clude:

(0]

Ensuring that at the multilateral level, developing coun-
tries’ development policy space is not constrained or lim-
ited by multilateral rules, particularly in the international
trade, investment, finance, and taxation arenas — Thiscould
include, for example:™

—  Implementing and enhancing IPR flexibilities for envi-
ronmental goods (including the use of compulsory licens-
ing by developing countries)



— Reflecting and operationalizing special and differential
trestment for developing countriesin international trade
agreements

—  Explicit prohibition of unilateral trade protectionism, in-
cluding border adjustment measures, as environmental
or climate change response measures

—  Ensuring fairer treatment for devel oping-country subsi-
dies

— Having a “peace clause” on engaging in dispute settle-
ment (including in the WTO) concerning trade-related
environmental measures of developing countries

Ensuring transfer of environmentally-sound and climate
change-related technologies to developing countries — It is
now widely recognized that devel oping countries require sig-
nificant transfers of finance and technology if they aretoimple-
ment their Paris Agreement NDCs and make the shift to more
equitable and ecologically harmonious and sustainable devel-
opment. Technology transfer is essentia for meeting the hu-
man and sustainable development objectives of providing
people and enterprisesin devel oping countries with the means
to create employment based on principles and practices that
are both environmentally sound and economically efficient.
Technology transfer hasto be undertaken beyond the commer-
cial arena, and a proactiverole of public policy at national and
international levelsisrequired to enable devel oping countries
access to technology, particularly given that technology trans-
fer isnot merely the import or purchase of machines and other
hardware at commercial rates. A central aspect of technology
development and transfer is the building of local capacity so
that people and institutionsin devel oping countries can design
and make technologies that can be diffused into the domestic
economy.”
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Ensuring adequate financial support to developing coun-
tries for climate change actions, sustainable development,
and economic diversification — Given the fiscal constraints
present in many developing countries, international financial
support under longstanding commitments from developed
countries to do so under the UNFCCC and other multilateral
frameworks should be fully implemented and enhanced. Re-
cent estimates of the financial needs of developing countries
in undertaking effective climate change mitigation and adap-
tation actions that would be compatible with their sustainable
development needs and prioritiesrangeinto trillions of dollars
of financing and investment required annually, well above the
$100 billion annually by 2020 pledged by developed countries
under the UNFCCC and also well above annual ODA flows
and foreign direct investment flows from developed to devel-
oping countries.

The impact of the COVID-19 pandemic on devel oping-coun-
try economiesincreases the need for financial support to flow
from devel oped to devel oping countries. The additional finan-
cial support can comeintheform of liquidity injectionsthrough
reall ocating Specia Drawing Rights (SDRs) at the International
Monetary Fund (IMF) and issuing new SDR allocations to
devel oping countries; the cancellation of developing countries
sovereign external debt owed to developed-country creditor
governments, and restructuring or cancellation of developing
countries debt owed to private sector creditors; supporting and
adopting countercyclical fiscal stimulus policies and avoiding
theimposition of austerity measures; global and national regu-
lation of financial trading transactionsto limit speculation and
arrest declines in currency and asset prices; stopping further
trade liberalization negotiations; and developing multilateral
macroeconomic and financial surveillance mechanisms under
the United Nations. At the sametime, additional resourcescould
be mobilized domestically in devel oping countriesif the chan-
nels through which scarce financial resources flow out of de-



veloping countriesarerestricted —e.g., through the use of capital
controls to stem speculative capital outflows, illicit financial
flows, sovereign and private debt payments, and paymentsfor
luxury consumption imports;” the use of progressive tax mea-
sures domestically; and strengthening the regulatory power of
the State over corporate profiteering activities. Theimposition
of new “green” conditionalities on the provision of financial
support to developing countries should be avoided.
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Kodila-Tedika, Albert Tcheta-Bampaand Patrick Lusenge-Ndungo, Colonal Extraction
and Ingtitution in Africac Empiricial Test of the Hypothesis of Acemoglu-Johnson-
Robinson, SSRN, 28 November 2018, at https://ssrn.com/abstract=3292189 or http://
dx.doi.org/10.2139/ssrn.3292189; James M urombedzi, Inequality and natural resources
in Africa, World Social Science Report 2016, 2016, pp. 59-62, at https://
unesdoc.unesco.org/ark:/48223/pf0000245936; Darryl Reed, Resource Extraction
Industries in Developing Countries, Journal of Business Ethics, 39:3, pp. 199-226
(2002), at https://www.jstor.org/stable/25074839; and Tendani Achiume, Global
extractivism and racial equality: Report of the Special Rapporteur on contemporary
forms of racism, racial discrimination, xenophobia and related intolerance, UN Doc.
No. A/HRC/41/54, 14 May 2019, paras. 7-8, at https://www.ohchr.org/EN/HRBodies/
HRC/RegularSessions/Session4l/Documents/A_HRC_41_54.docx

See, 9., UNCTAD, Trade and Development Report 2017, at https://unctad.org/system/
files/official-document/tdr2017_en.pdf

See, e.g., DouglasH. Brookset al ., Closing Development Gaps. Challenges and Policy
Options, ADB Economics Working Paper Series No. 209, July 2010, at https://
www.adb.org/sites/defaul t/fil es/publication/28416/economics-wp209.pdf. This study
calculated, inter alia, the number of years required for developing-country regions to
catch up with OECD countries on selected development indicators assuming that the
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average growth ratesfor the period 2000-2007 were sustained. It estimated that “it will
take the world 25.3 years to catch up with the current OECD per capita income (in
2007); sub-Saharan Africa, 93.9 years; and developing Asia, 34.5 years.”

For these characteristics, see, e.g., Prateek Agarwal, Characteristics of Developing
Economies, Intelligent Economist, at https://www.intelligenteconomist.com/
characteristics-of -devel oping-economies/; and Nuwairah Nuwairah Nadwah,
Characteristics of Developing Countries, 5 September 2020, at https://
businessfinancearti cles.org/characteristics-of -devel oping-countries

“Response measures’ arethe mitigation and adaptation policiesand actionsundertaken
by Parties to the UNFCCC and its Paris Agreement to address climate change and its
impacts. In the context of theimplementation of the UNFCCC and its ParisAgreement,
thisissue " concernsthe adverseimpacts on devel oping countries [of] response measures
undertaken by developed countries aimed at mitigating climate change”. See, e.g.,
UNFCCC, Response Measures, at https://unfccc.int/topi cs/mitigation/workstreams/
response-measures/response-measures

See, e.g., United Nations, Financing Gap Hampering Sustai nable Development Efforts
for Low, Middle-Income Countries, UN Doc. No. GA/EF/3473, 3 October 2017, at
https://www.un.org/press/en/2017/gaef 3473.doc.htm; Djeneba Doumbia and Morten
Lykke Lauridsen, Closing the SDG Financing Gap — Trends and Data, EM Compass
Note 73, October 2019, at https://www.ifc.org/wps/wem/connect/842b73cc-12b0-4fe2-
b058-d3ee75f74d06/EM Compass-Note-73-Closing-SDGs-Fund-
Gap.pdf M OD=AJPERES& CVID=mSHKI4S; Fekitamoeloa ‘Utoikamanu, Closing
the Technology Gap in Least Developed Countries, UN Chronicle, at https://
www.un.org/en/chronicle/arti cle/cl osing-technol ogy-gap-l east-devel oped-countries;
HW Singer, The technology gap and the developing countries, International Journal
of Environmental Studies, 3:1-4, pp. 119-123 (1972), at https://doi.org/10.1080/
00207237208709502; United Nations — Economic and Social Council, Report of the
Secretary-General — Bridging the Technology Gap Between and Within Nations, UN
Doc. No. E/CN.16/2006/2, 31 March 2006, at https://unctad.org/system/files/official-
document/ecn162006d2_en.pdf; Fulvio Castellaci, Closing the Technology Gap?,
Norwegian Institute of International Affairs Working Paper 777, 2010, at https:/
www.files.ethz.ch/isn/122553/WP-777-Fulvio%20Castel | acci.pdf; and UNCTAD,
Transfer of Technology and Knowledge Sharing for Devel opment: Science, technology
and innovation issuesfor devel oping countries, UNCTAD Current Studies on Science,
Technology and Innovation No. 8, 2014, at https://unctad.org/system/files/official-
document/dtlstict2013d8_en.pdf

See, e.g., Wim Naude, Mark McGillivray and Amelia U. Santos-Paulino (eds.),
Vulnerability in Developing Countries, UNU Press, 2009, at https://www.wider.unu.edu/
publication/vul nerability-devel oping-countries-3 and https://coll ections.unu.edu/eserv/
UNU:2548/ebrary9789280811711.pdf; Dennis Essers, Devel oping country vul nerability
inlight of theglobal financial crisis: Shock therapy?, Review of Development Finance,
3, pp- 61-83 (2013), at https://www.sciencedirect.com/science/article/pii/
S1879933713000043; and Economic vulnerability of devel oping countries, The Adelphi
Papers, 17:136, pp. 11-14 (1977), at https://doi.org/10.1080/05679327708448482.
See, e.g., UNCTAD, State of Commodity Dependence 2019, UN Doc. No. UNCTAD/
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TDITC/COM/2019/1 (2019), at https://unctad.org/system/files/official-document/
ditccom2019d1_en.pdf; UNCTAD, Note by the UNCTAD Secretariat: Managing
commodity price risk in commodity-dependent developing countries, UN Doc. No.
TF/BIC/IIMEM.2/46, 4 February 2019, at https://unctad.org/system/files/official-
document/cimem?2d46_en.pdf; 11SD, UNCTAD: Commaodity-dependent CountriesMust
Diversify to Avoid Economic Collapse, 17 September 2019, at https://sdg.iisd.org/
news/unctad-commodity-dependent-countries-must-diversify-to-avoid-economic-
collapse/; UNCTAD, Commodity dependence, growth and human development, UN
Doc. No. UNCTAD/SUC/2017/5, 2017, at http://www.fao.org/3/BU496/bud96.pdf;
FAO, Dependence on single agricultural commodity exports in developing countries:
magnitude and trends, at http://www.fao.org/3/Y 3733E/y3733e0d.htm; and Janvier D.
NKkurunziza, Komi Tsowou and Sofia Cazzaniga, Commodity Dependence and Human
Development, African Development Review, 29:S1, pp. 27-41 (February 2017), at https:/
/onlinelibrary.wiley.com/doi/abs/10.1111/1467-8268.12231

For an excellent discussion of this Rio framework on sustainable development, see
Martin Khor, The Risks and Use of the Green Economy Concept in the Context of
Sustainable Development, Poverty and Equity, South Centre Research Paper 40, July
2011, pp. 3-4.

Id., p. 3.

Id., p. 3.

Id., pp. 3-4.

See endnote 1.

“Carbon leakage” isaterm often used in discussionsin describing how, when industries
move from a country that has emission caps (usually taken to be adevel oped country)
to a country that does not have caps (usually taken to be a developing country), there
may be no significant changein overall greenhouse gas emissions, asthe productswill
till be produced and exported to the developed country. However, the developed
country’s emissions will go down as the associated emissions will now occur outside
its bordersin a developing country.

In 2019, 38 gigatonnes of carbon dioxide (GtCO2) were emitted globally, of which
developing countriesin aggregate emitted al most two-thirdswhile devel oped countries
(i.e., those that are members of the OECD) emitted alittle over one-third. Among the
developing countries, Chinaand Indiaarethe biggest aggregate national emitters (largely
because of their huge populations and rapid economic growth). See, e.g., Union of
Concerned Scientists, Each Country’s Share of CO2 Emissions, 12 August 2020, at
https://www.ucsusa.org/resources/each-countrys-share-co2-emissions; and European
Commission, Fossil CO2 emissions of all world countries: 2020 Report, at https://
ec.europa.eu/jrc/en/publication/eur-scientific-and-techni cal -research-reports/fossil-co2-
emissions-all-world-countries-2020-report. Global GHG emissions in 2019 without
land use change amounted to 52.4 gigatonnes of carbon dioxide equivalent (GtCO2eq)
(or 59.1 GTCO2eq with land use change); see UNEP, Emissions Gap Report 2020,
Table 2.1, p. 5, at https://wedocs.unep.org/handle/20.500.11822/34426

Historically from 1750 to until thelast two decades of the 20th century, “ global emissions
were dominated by Europe and the United States. In 1900, more than 90% of emissions
were produced in Europe or the United States; even by 1950, they accounted for more
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than 85% of emissions each year ... In the second half of the 20th century we see a
significant risein emissions in the rest of the wold, particularly acrossAsia, and most
notably, China. The US and Europe now account for just under one-third of emissions.”
See, with respect to fossil CO2 emissions historically from 1750 to 2019, Our Worldin
Data, CO2 emissions by region (1750-2019), at https://ourworldindata.org/co2-
emissions. For GHG emissions data per country between 1990 and 2016, see https://
ourworldindata.org/greenhouse-gas-emissions

See, e.g., Martin Khor, The Equitable Sharing of Atmospheric and Devel opment Space:
Some Critical Aspects, South Centre Research Paper 33, November 2010, at https://
www.southcentre.int/wp-content/upl oads/2013/05/RP33_Equitabl e-Sharing-of-
Atmospheric-and-Development-Space EN.pdf; Thiagarajan Jayaraman and Tejal
Kanitkar, Equity in Long-Term Ambition, 2019, at https://oxford.universitypressscho
larship.com/view/10.1093/0s0/9780199498734.001.0001/0s0-9780199498734-
chapter-6; Anil Agarwal and Sunita Narain, Global Warming in an Unequal World,
2019, at https://oxford.universitypressscholarship.com/view/10.1093/0so/
9780199498734.001.0001/0s0-9780199498734-chapter-5; Christian Holz, Sivan
Kartha and Tom Athanasiou, Fairly Sharing 1.5 — National Fair Shares of a 1.5°C-
compliant Global Mitigation Effort, International Environmental Agreements: Politics,
Law and Economics, 18, Special Issue: Achieving 1.5°C and Climate Justice, pp. 117-
134 (2018), at https://10.1007/s10784-017-9371-z and https://papers.ssrn.com/sol 3/
papers.cfm?abstract_id=3072045; Christian Dorninger et al., Global patterns of
ecologically unequal exchange: Implications for sustainability in the 21st century,
Ecological Economics, 179, 106284 (2021), at https://doi.org/10.1016/
j.ecolecon.2020.106824; Jason Hickel, Quantifying national responsibility for climate
breakdown: an equality-based attribution approach for carbon dioxide emissions in
excess of the planetary boundary, Lancet Planet Health, 4, pp. 399-404 (2020), at
https://www.thel ancet.com/journal §/lanpl h/article/Pl1 S2542-5196(20)30196-0/f ulltext;
Niklas Hohn and Jakob Wachsmuth, Fair contributions versus fastest possible
reductions: equity considerationsin the context of the ParisAgreement and the climate
emergency, New Climate Institute Project No. 317022, August 2020, at https://
newclimate.org/wp-content/upl oads/2020/08/Fair-contributions-versus-fastest-
possible-reductions_August2020.pdf; and Vicente Paolo Yu I1l, The Gap Between
Commitmentsand mplementation: Assessing the Compliance by Annex | Partieswith
their Commitments under the UNFCCC and itsKyoto Protocol, South Centre Research
Paper 25, October 20009, at https://www.southcentre.int/wp-content/upl oads/2013/05/
RP25_OPEC-Annex-I-Compliance-Full-Paper_EN.pdf

See, for example, Martin Khor, The Climate and Trade Relation: Some Issues, South
Centre Research Paper 29, May 2010, at https://www.southcentre.int/wp-content/
uploads/2013/05/RP29_Climate-and-Trade-Relation_EN.pdf; Arvind P. Ravikumar,
Carbon Border Taxes are Unjust, MIT Technology Review, 27 July 2020, at https://
www.technol ogyreview.com/2020/07/27/1005641/carbon-border-taxes-eu-climate-
change-opinion/; Vicente Paolo Yu |11, Developing Country Perspectives on Carbon-
Based Competitiveness, Trade and Climate Change Linkages, Chatham House Energy,
Environment and Development Programme Paper 09/04, October 2009, at https://
www.chathamhouse.org/sites/default/files/public/Research/
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Energy,%20Environment%20and%20Devel opment/1109pp_yu.pdf; and Karsten
Neuhoff, Roland Ismer and Vicente Paolo Yu, International Cooperation to Limit the
Useof Border Adjustment, Climate Strategies, November 2008, at http://www.jstor.com/
stable/resrep15916. See also South Centre's South Bulletin, 1ssue 40, 10 September
2009, at https://www.dropbox.com/sh/nk3hcif2c9fnyq3/AAD5eV18dP_RGD4ndJbd_
G0a/SB%2040_The%20Rise%200f%20Climate%620Protecti onism?dl=0& preview=SB
+40.pdf, containing the following articles: Martin Khor, The Rise of ‘Climate
Protectionism’; Martin Khor, Threat to Block South’s Exports on Climate Grounds;
Vicente Paolo Yu, New Climate Protectionism: Analysis of the trade measuresin the
US climate bill; Vicente Paolo Yu, Competitiveness, Trade and Climate Change
Linkages: Developing Countries' Perspectives, and Sangeeta Shashikant, Climate-
technology Protectionism and IPRs.

UNFCCC, Art. 3.4 and 3.5.

UNFCCC, Art. 4.8 and 4.10.

UNFCCC, Art. 10.

See UNFCCC, at https://unfccc.int/topi cs/mitigation/workstreams/response-measures
The preambleto the ParisAgreement recognizes“that Parties may be affected not only
by climate change, but also by the impacts of the measures taken in response to it.”
Article4.15 of the ParisAgreement states “that Parties shall take into consideration in
the implementation of this Agreement the concerns of Parties with economies most
affected by theimpacts of response measures, particularly developing country Parties”.
UNFCCC, Decision 1/CP21, paras. 33-34.

Martin Khor, Manuel F. Montes, MariamaWilliamsand Vicente Paolo Yu 1, Promoting
Sustainable Development by Addressing the Impacts of Response Measures on
Developing Countries, South Centre Research Paper 81, November 2017, p. 6, at https:/
/www.southcentre.int/wp-content/upl oads/2017/11/RP81_Promoting-Sustai nabl e-
Devel opment-by-Addressing-the-lmpacts-of-Climate-Change-Response-M easures-on-
Developing-Countries EN.pdf

Id., pp. 5-6.

Such asinthe WTO’sAgreement on Sanitary and Phytosanitary Measures, theWTO's
Agreement on Technical Barriersto Trade, and the General Agreement on Tariffs and
Trade (GATT) 1994's provisions with respect to national treatment.

SeeMartin Khor, The Climate and Trade Relation: Some | ssues, South Centre Research
Paper 29, May 2010, pp. 20-21, at https://www.southcentre.int/wp-content/upl oads/
2013/05/RP29_Climate-and-Trade-Relation_EN.pdf, citing Matthew Stilwell,
Improving institutional coherence: Managing interplay between trade and climate
regimes, Global Economic Governance Programme Working Paper 2009/49, University
College, Oxford. Oxford: Department of Politics and International Relations.

In its Green Deal communication, the European Commission stated that “Aslong as
many international partners do not share the same ambition asthe EU, thereisarisk of
carbon leakage, either because productionistransferred from the EU to other countries
with lower ambition for emission reduction, or because EU products are replaced by
more carbon-intensive imports. If this risk materialises, there will be no reduction in
global emissions, and thiswill frustrate the efforts of the EU and itsindustries to meet

57


https://www.chathamhouse.org/sites/default/files/public/Research/Energy,%20Environment%20and%20Development/1109pp_yu.pdf
https://www.dropbox.com/sh/nk3hcif2c9fnyq3/AAD5eVI8dP_RGD4ndJlbd_Goa/SB%2040_The%20Rise%20of%20Climate%20Protectionism?dl=0&preview=SB+40.pdf
https://www.dropbox.com/sh/nk3hcif2c9fnyq3/AAD5eVI8dP_RGD4ndJlbd_Goa/SB%2040_The%20Rise%20of%20Climate%20Protectionism?dl=0&preview=SB+40.pdf
https://www.dropbox.com/sh/nk3hcif2c9fnyq3/AAD5eVI8dP_RGD4ndJlbd_Goa/SB%2040_The%20Rise%20of%20Climate%20Protectionism?dl=0&preview=SB+40.pdf
https://www.southcentre.int/wp-content/uploads/ 2013/05/RP29_Climate-and-Trade-Relation_EN.pdf
https://www.southcentre.int/wp-content/uploads/ 2013/05/RP29_Climate-and-Trade-Relation_EN.pdf

40

58

theglobal climate objectives of the ParisAgreement. ... Should differencesin levels of
ambition worldwide persist, asthe EU increasesits climate ambition, the Commission
will propose a carbon border adjustment mechanism, for selected sectors, to reduce
the risk of carbon leakage. Thiswould ensure that the price of imports reflect more
accurately their carbon content. This measure will be designed to comply with World
Trade Organization rules and other international obligations of the EU. It would be an
alternativeto the measures that addresstherisk of carbon leakagein the EU’sEmissions
Trading System.” The EU isproposing to devel op itsborder adjustment mechanism by
2021. See European Commission, The European Green Deal, at https://eur-
lex.europa.eu/legal -content/EN/TX T/20i d=1596443911913& uri=CEL EX:52019DCO
640#document2

See, e.g., US House of Representatives Resolution No. 109, Sec. 4(K) stating that “a
Green New Ded will require the following goals and projects — (K) enacting and
enforcing trade rules, procurement standards, and border adjustmentswith strong labor
and environmental protections— (i) to stop the transfer of jobs and pollution oversess,
and (ii) to grow domestic manufacturing in the United States’, at https://ocasio-
cortez.house.gov/sites/ocasi o-cortez.house.gov/files/Resol ution%200n%20a%620Green
%20New%20Deal .pdf. See aso US House Select Committee on the Climate Crisis,
Solving the Climate Crisis: The Congressional Action Plan for aClean Energy Economy
and a Healthy, Resilient, and Just America — Mgjority Staff Report, pp. 262-263, at
https://climatecrisis.house.gov/sites/climatecrisis.house.gov/files/
Climate%20Crisi s%20A ction%20P an.pdf, stating that “To address carbon |eakage
issues from trade, Congress should implement complementary border adjustment
mechanisms ... If Congress enacts domestic performance standards for emissions-
intensive industries or a carbon price, Congress should also enact a border adjustment
mechanism, such as import tariffs and export subsidies, for key emissions-intensive
industries, including EITE [energy-intensive and trade-exposed] goods. The design of
the border adjustment mechanism should be such that an imported good with a higher
emissions intensity than the benchmark would be charged a tariff, prorated by the
difference between the emissions intensity of the good compared to the benchmark.
Conversely, an exported good with alower emissionsintensity compared to the subsector
standard set by the receiving country (or the average subsector emissions intensity
within the country, if no standard exists) would be given a subsidy, prorated by the
difference between the emissionsintensity of the good compared to the standard of the
receiving country. The federal government should use revenue from thetariffsto offset
the export subsidy and direct any excess revenue to (1) domestic manufacturers of
EITE goods to invest in technologies and equipment to reduce their emissions, (2)
RDD&D [research, development, demonstration and deployment] support for
technologies to reduce industrial emissions, as detailed above, and (3) communities
most affected by thetransition away from fossil fuels. ... Anindependent, expert panel
should determine the emissions intensities of imported goods and average emissions
intensities of sectorsin other countries for calculating the tariff or subsidy. This panel
should review and revise these determinations on aregular basis to incentivize other
countries and international manufacturers to continue to reduce their emissions.
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Congressshould follow internationa trade rulesand the principles of non-discrimination
in implementing this policy.”

These campaign pronouncementswill likely be put into US policy with the November
2020 electoral victory and subsequent inaugurationin January 2021 of new US President
Joe Biden.

Martin Khor, The Rise of ‘ Climate Protectionism’, and Martin Khor, Threat to Block
South’s Exports on Climate Grounds, South Bulletin, 1ssue 40, 10 September 2009, at
https://www.dropbox.com/sh/nk3hcif2c9fnyq3/AAD5eV18dP_RGD4ndJbd_Goa/
SB%2040_The%20Ris£%6200f%620Cli mate620Protectionism?dl=0& preview=SB+40.pdf
Arvind P. Ravikumar, Carbon Border Taxes are Unjust, MIT Technology Review, 27
July 2020, at https://www.technol ogyreview.com/2020/07/27/1005641/carbon-border-
taxes-eu-climate-change-opinion/. As Ravikumar statesin hisarticle, “Thedecisionto
impose such taxes on developing countries reflects the colonial practice of wealth
transfer from the developing to the developed world. Without due consideration to
historical harms, carbon border adjustments perpetuate acyclein which the developing
world suffers for the actions of the developed one.”

Ravikumar, op. cit.

See ParisAgreement, Art. 15.2.

See Vicente Paolo Yu I, Developing Country Perspectives on Carbon-Based
Competitiveness, Trade and Climate Change Linkages, Chatham House Energy,
Environment and Devel opment Programme Paper 09/04, October 2009. In this paper,
Yu points out that studies have suggested that addressing carbon competitiveness
concernsusing asystem of border adjustment measures may not necessarily beeffective,
especially inlight of the“administrative requirements, costsand technical practicality”
of border adjustmentsthat serve asthe “greatest barriersto their implementation,” nor
in terms of meeting any objective they might have of getting other countries to adopt
more stringent carbon emission regul ations—especialy if thetrade flows of the countries
concerned with respect to the products covered by the measures are not large or
significant to the exporting country.

As early as 1994, as pointed out by Khor, the Third World Network had in a paper
already argued that the proposals to legitimize trade-related environmental measures
(TREMs) “would add another burden of adjustment to the aready-burdened South,
and could ‘ change the basic principles of non-discrimination and the character of the
multilateral trading system and change the basic rules of the game and the conditions
of competition under the guise of protecting the environment ... In practiceit will add
additional burdens on the South’. The three related concepts of PPM s [processes and
production methods], eco-dumping and internalization of costs, in the WTO context,
would imply that if a country has lower environmental standards in an industry, the
cost of the product is not internalized and the prices are too low and that country is
practicing eco-dumping. Thus, the importing country has the right to impose trade
penalties such as countervailing duties. The paper described several examples of how
these conceptswould be difficult or impossibleto beimplemented and how they would
unfairly be biased against the developing countries. ‘ There is the danger, if not the
likelihood, that through particular and narrow definitions of the trade-environment
link, the powerful nationswill try to shift the economic burden of ecological adjustment
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to the weaker parties in order to preserve and expand their own unsustainable
consumption patterns,” argued the TWN. It suggested that the initiatives to introduce
TREMs and legitimize PPMsin the WTO be abandoned. It proposed instead that any
trade measures linked to the environment should be addressed by negotiations for an
international treaty and any treaty containing obligations on devel oping countries must
have provisions for technology transfer and financial resources as an integrated
contractual obligation.” See Martin Khor, The Climate and Trade Relation: Some I ssues,
South Centre Research Paper 29, May 2010, p. 6, citing Third World Network, Trade
and environment position, 1994.

SeeMartin Khor, The Climate and Trade Rel ation: Some | ssues, South Centre Research
Paper 29, May 2010, pp. 28-31, for adiscussion of how GATT Art. Il and XX could
be applied to border adjustment measures.

Id., pp. 30-31. Thisis an argument made by Chakravarthi Raghavan, Editor Emeritus
of the South-North Development Monitor, in conversation with Martin Khor in 2010.
Id., p. 31

AsstressedinArt. 4.7 of the UNFCCC, inimplementing climate change-related actions,
the first and overriding priority of developing countries is economic and social
development and poverty eradication. This priority underlines, shapes, and influences
devel oping-country perspectives, positions and actions on climate change. Initiatives,
proposals, or suggestions that may adversely impact on the ability of developing
countriesto promote and achieve their devel opment objectiveswould, hence, bereacted
to negatively.

See WTO SCM Agreement, Arts. 1-3.

In 2010, the US brought Chinato WTO dispute settlement over China’s provision of
grants, funds, or awards to Chinese enterprises manufacturing wind power equipment,
onthegroundsthat such subsidieswere contingent on the use of domestic over imported
content. The EU and Japan subsequently joined the case. In mid-2011, China stopped
the challenged subsidy programme. See WTO, China — wind power, at https://
www.wto.org/english/tratop_e/dispu_e/cases e/ds419_e.htm. See also Doug Palmer,
US challenges Chinawind power aid at WTO, Reuters, 22 December 2010, at https:/
/www.reuters.com/arti cle/us-usa-china-windpower/u-s-chall enges-china-wind-power-
aid-at-wto-idUSTRE6BL 3EU20101222; and BBC, Chinaends wind power subsidies
after US challenge, 8 June 2011, at https://www.bbc.com/news/business-13692255. In
another case, abeit not about subsidies, the US challenged India's measures requiring
that certain types of solar cells and modules used by Indian solar panel developers be
made in India as being inconsistent with India's national treatment obligations under
GATT Art. 1l and the Agreement on Trade-Related Investment Meaures by imposing
domestic content requirements. See WTO, India — solar cells, a https.//www.wto.org/
english/tratop_e/dispu_e/cases e/ds456_e.htm, https://www.wto.org/english/tratop_e/
dispu_e/cases_e/1pagesum_e/ds456sum_e.pdf, and https://www.wto.org/english/
tratop_e/dispu_e/456abr_e.pdf.

See WTO, 2001 Doha Ministerial Declaration, para. 31(iii).

Eighteen participants representing 46 WTO members account for most of the global
trade in environmental goods. Since January 2014, they have been engaged in
negotiations to slash duties on products used in a variety of environmentally-related


https://www.wto.org/english/tratop_e/dispu_e/cases_e/ds419_e.htm
https://www.wto.org/english/tratop_e/dispu_e/cases_e/ds419_e.htm
at https://www.wto.org/english/tratop_e/dispu_e/cases_e/ds456_e.htm
at https://www.wto.org/english/tratop_e/dispu_e/cases_e/ds456_e.htm
https://www.wto.org/english/tratop_e/dispu_e/456abr_e.pdf.
https://www.wto.org/english/tratop_e/dispu_e/456abr_e.pdf.
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functions including: generating clean and renewable energy; improving energy and
resource efficiency; reducing air, water and soil pollution; managing solid and hazardous
waste; noise abatement; and monitoring environmental quality. The EGA participants
are: Australia; Canada; China; Costa Rica; the European Union (representing Austria,
Belgium, Bulgaria, Croatia, Republic of Cyprus, Czech Republic, Denmark, Estonia,
Finland, France, Germany, Greece, Hungary, Ireland, Italy, Latvia, Lithuania,
Luxembourg, Malta, Netherlands, Poland, Portugal, Romania, Slovakia, Slovenia,
Spain, Sweden and the United Kingdom); Hong Kong, China; Iceland; Isragl; Japan;
Korea; Liechtenstein; New Zealand; Norway; Singapore; Switzerland; Chinese Taipei;
Turkey; and the United States. See WTO, Environmental Goods Agreement, at https:/
/www.wto.org/english/tratop_e/envir_e/ega_e.htm#:~:text=Introduction,wind%20tur
bines%20and%620sol ar%20panel and https:.//www.wto.org/english/news_e/newsl6 e/
ega 04decl6_ehtm

See New Zealand Foreign Affairs and Trade, at https://www.mfat.govt.nz/en/trade/
free-trade-agreements/climate/agreement-on-climate-change-trade-and-sustai nability-
accts-negotiations/

Vicente Paolo Yu Ill, Environment Talks in WTO: Assisting the South or Making it
Dependent on Imports of Technology?, South Bulletin, 1ssue 54, 15 April 2011, at
https://www.dropbox.com/sh/nk3hcif2c9fnyg3/AAATPMS7BeZQV Tmuy5mdFg-val
SBY:2054 Behind%620The/620i mpessed/a20 /20 The/a20WTOs/620Dohe/e20Negatigtions =0
Id.

For more discussion on the multilateral environmental goods liberalization issue, see
Martin Khor, The Climate and Trade Relation: Some Issues, South Centre Research
Paper 29, May 2010, pp. 14-15, at https://www.southcentre.int/wp-content/upl oads/
2013/05/RP29_Climate-and-Trade-Relation_EN.pdf; Martin Khor, Manuel F. Montes,
Mariama Williams and Vicente Paolo Yu |11, Promoting Sustainable Development by
Addressing the Impacts of Response M easures on Devel oping Countries, South Centre
Research Paper 81, November 2017, pp. 28-32, at https.//www.southcentre.int/wp-
content/uploads/2017/11/RP81_Promoting-Sustai nable-Devel opment-by-Addressing-
the-lmpacts-of -Climate-Change-Response-M easures-on-Devel oping-Countries EN.

pdf; Vicente Paolo Yu lll, Environment Talksin WTO: Assisting the South or Making
it Dependent on Imports of Technology?, South Bulletin, |ssue 54, 15 April 2011, at
https.//www.dropbox.com/sh/nk3hcif2c9fnyq3/AAAfPMS7BeZQV Tmuy5mdFg-val
SBY&2054 Behinda20The/a20l mpasse/a20ln/a20The?/e20W TOsY/a20Dohe/a20Negatiaionsd=0;
and Vicente Paolo Yu 11, Repackaging Old Positions: The*Bold New” US-EU Proposal
on Trade Liberalization of Climate-Friendly Goodsand Services, South Centre Informal
Note, 5 December 2007 (on file with author).

WTO Doc. No. TN/TE/W/76

WTO Doc. No. TN/TE/W/79

See Vicente Paolo Yu Il and Nirmalya Syam, Intellectual Property Issues Affecting
Climate Change Related Technology Transfer to Developing Countries under the
UNFCCC, South Centre Informa Note 38, 5 December 2008 (on file with author);
Martin Khor, The Climate and Trade Relation: Some Issues, South Centre Research
Paper 29, May 2010, pp. 15-41; Martin Khor, Manuel F. Montes, Mariama Williams
and Vicente Paolo Yu Ill, Promoting Sustainable Development by Addressing the
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Impacts of Response Measures on Devel oping Countries, South Centre Research Paper
81, November 2017, pp. 32-36; and Sangeeta Shashikant, Climate-technology
Protectionism and IPRS, South Bulletin, |ssue 40, 10 September 2009.

See Sangeeta Shashikant, Climate-technology Protectionism and IPRS, South Bulletin,
Issue 40, 10 September 2009. See al'so Martin Khor, The Climate and Trade Relation:
Some Issues, South Centre Research Paper 29, May 2010, pp. 34-41; Martin Khor,
Manuel F. Montes, MariamaWilliamsand Vicente Paolo Yu 11, Promoting Sustainable
Development by Addressing the Impacts of Response Measures on Developing
Countries, South Centre Research Paper 81, November 2017, pp. 32-36; and Vicente
PaoloYulll and Nirmalya Syam, Intellectual Property | ssuesAffecting Climate Change
Related Technology Transfer to Devel oping Countries under the UNFCCC, South Centre
Informal Note 38, 5 December 2008.

Cameron Hutchison, Does TRIPS facilitate or impede climate change technology
transfer into developing countries?, University of Ottawa Law & Technology Journal,
3(2006), pp. 517-537, at https.//papers.ssrn.com/sol 3/papers.cfm?abstract_id=1019365
See, e.g., Korean Trade Promotion Agency, Case Study 4: The Republic of Koreaand
the Montreal Protocol, and Jayashree Watal, Case Study 3: India: The Issue of
Technology Transfer in the Context of the Montreal Protocol, in Veena Jhaand Ulrich
Hoffmann (eds.), Achieving Objectives of Multilateral Environmental Agreements: a
package of trade measures and positive measures, United Nations Conference on Trade
and Development Doc. No. UNCTAD/ITCD/TED/6, pp. 49, 54 and 62, at http://
www.unctad.org/en/docs/itcdted6_en.pdf. In the Korean case, the study statesthat “In
the opinion of Korean firms, the exorbitant high royalties are an expression of alack of
intention to transfer the alternative technology on the part of technology owners.”
See, e.g., Montreal Protocol on Substances that Deplete the Ozone Layer, Arts. 5.2,
5.3 and 10.1, at https://treaties.un.org/doc/publication/unts/'volume%201522/volume-
1522-i-26369-english.pdf

Art. 4.7 of the UNFCCC states. “The extent to which developing country Parties will
effectively implement their commitments under the Convention will depend on the
effective implementation by developed country Parties of their commitments under
the Convention related to financial resources and transfer of technology and will take
fully into account that economic and social development and poverty eradication are
the first and overriding priorities of the developing country Parties.” Art. 20.4 of the
CBD, in virtualy identical language to that of the UNFCCC, states as follows: “The
extent towhich devel oping country Partieswill effectively implement their commitments
under this Convention will depend on the effective implementation by devel oped country
Parties of their commitments under this Convention related to financial resources and
transfer of technology and will takefully into account the fact that economic and social
development and eradication of poverty are the first and overriding priorities of the
developing country Parties.”

The current situation in which developed countries overstate the climate finance that
they provide to developing countries should be avoided. See, e.g., Oxfam, Climate
Finance Shadow Report 2020: Assessing Progress Towards the $100 Billion
Commitment, 2020, at https.//unfccc.int/sites/defaul t/files/resource/bp-climate-finance-
shadow-report-2020-201020-en.pdf and https://www.oxfam.org/en/press-rel eases/true-
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value-climate-finance-just-third-reported-devel oped-countries. In 2013, EU officials,
for example, admitted that EU climate finance was being double-counted asboth climate
finance and ODA.. See Arthur Neslen, EU admits double-counting climate finance and
development aid, EURACTIV, 20 September 2013, at https://www.euractiv.com/section/
development-policy/news/eu-admits-double-counting-climate-finance-and-
development-aid/. The Indian Ministry of Finance in a 2015 paper found “serious
problemson all counts” with respect to the OECD climate finance reporting’ s accuracy,
methodol ogy, and verifiability. See Dipak Dasguptaand Climate Change Finance Unit
Staff, Climate Change Finance, Analysis of a Recent OECD Report: Some Credible
Facts Needed, Department of Economic Affairs—IndiaMinistry of Finance Discussion
Paper, 27 November 2015, at https://dea.gov.in/sites/def aul t/files/ClimateChangeOEFD
Report_0.pdf

Examplesof proposals, presentations, and academic papersrelating to synergy between
the Rio Conventions include: CBD, Egyptian initiative for a coherent approach for
addressing biodiversity | oss, climate change, and land and ecosystem degradation, UN
Doc. No. CBD/COP/14/INF/47, 25 November 2018, at https://www.chd.int/doc/c/fOc4/
e7c4/d3f574418b051b944b0578dc/cop-14-inf-47-en.pdf; GEF, Facilitating synergies
in implementing multilateral environmental agreements towards sustainable
development (presentation), July 2017, at https://www.thegef.org/sites/defaul t/files/
eventy ECW%20Tonga_Synergies¥20among%20MEAs_0.pdf; Sakhile Koketso,
Synergiesin implementing the CBD and other MEAs (CBD secretariat presentation),
at https://www.thegef.org/sites/defaul t/files/events/CBD-synergies 0_0.pdf; Joshua
Roberts, Linking Climate Changewith Biodiversity-Related Multilateral Environmental
Agreements, IDLO Lega Working Paper Series No. 12, December 2010, at https./
www.files.ethz.ch/isn/137512/12_RobertsJosh%20_linkingclimatechangewithbiodiver
sityrelatedmultil ateral environmenta%20agreements.pdf; and Sandrine Maljean-Dubois
and Matthieu Wemaere, Climate Change and Biodiversity, in Elisa Morgera and Jona
Razzaque, Biodiversity and Nature Protection Law III, Elgar Publishing, 2017, at https:/
/halshs.archives-ouvertes.fr/hal shs-01675503/document.

IPCC, Landmark United in Science Report informs Climate Action Summit, 22
September 2019, at https://www.ipcc.ch/2019/09/22/united-in-science-report-climate-
summit/

Greg Muttitt and Sivan Kartha, Equity, climate justice and fossil fuel extraction:
principles for a managed phase out, Climate Policy, 2020, at http://
www.tandfonline.com/10.1080/14693062.2020.1763900

See, e.g., Vijay Kolinjivadi, Why a‘ Green New Deal’ must be decolonial, Aljazeera, 7
December 2019, at https://www.aljazeera.com/indepth/opi nion/green-deal -decol onial -
191202134707310.html

For a more in-depth discussion of these parameters, see Martin Khor, The Risks and
Use of the Green Economy Concept in the Context of Sustai nable Development, Poverty
and Equity, South Centre Research Paper 40, July 2011, pp. 14-28.

See Martin Khor, Manuel F. Montes, Mariama Williams and Vicente Paolo Yu IlI,
Promoting Sustainable Devel opment by Addressing the | mpacts of Response Measures
on Developing Countries, South Centre Research Paper 81, November 2017, pp. 42-
48.
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For more in-depth discussion, see Martin Khor, The Risks and Use of the Green
Economy Concept in the Context of Sustainable Development, Poverty and Equity,
South Centre Research Paper 40, July 2011, pp. 29-33; Martin Khor, Manuel F. Montes,
Mariama Williams and Vicente Paolo Yu |11, Promoting Sustainable Devel opment by
Addressing the Impacts of Response M easures on Devel oping Countries, South Centre
Research Paper 81, November 2017, pp. 39-41; and Vicente Paolo Yu Il and Nirmalya
Syam, Intellectual Property Issues Affecting Climate Change Related Technology
Transfer to Developing Countries under the UNFCCC, South Centre Informal Note
38, 5 December 2008, pp. 5-7.

See Martin Khor, The Risks and Use of the Green Economy Concept in the Context of
Sustainable Development, Poverty and Equity, South Centre Research Paper 40, July
2011, pp. 34-38; Richard Kozul-Wright and Kevin Gallagher, The Fierce Urgency of
Now, Progressive International, 15 June 2020, at https://progressive.international/
blueprint/4330257f-781e-42b4-9751-ab57b22c3252-kozul -wright-gallagher-the-fierce-
urgency-of-now/en; Jayati Ghosh, How to Build the Globa Green New Deal, Progressive
International, 7 May 2020, at https.//progressive.international/blueprint/80b03a68-68ca-
4322-a3ad-c91775f167b9-jayati-ghosh-how-to-buil d-the-global -green-new-deal /en;
and UNCTAD, Trade and Development Report 2019: Financing a Global Green New
Deal, UNCTAD/TDRE/2019, 2019, at https://unctad.org/en/PublicationsLibrary/
tdr2019_en.pdf.
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GREEN DEALS AND IMPLICATIONS FOR THE
GLOBAL SOUTH

A number of initiatives for a “green economy”, “Green Deal” or “Green New
Deal” have been advanced at national, regional and international levels with the
stated aim of putting more environmentally friendly economic arrangements in
place. Such plans would see policies being crafted to, among others, respond to
climate change and other global environmental crises.

Depending on how these response measures are designed and implemented,
they may have positive or unintended and adverse economic and social
consequences for developing countries’ economies, most often for the poorest
and most vulnerable sectors of those economies.

Understanding the economic and social consegquences of such actual and
potential response measures is thus very important for all developing countries.
Their positive effects may arise from measures that support improved access to
energy, health care, poverty reduction, and decent and quality employment in
developing countries. On the other hand, they could have negative effects,
particularly if they result in transferring the burden of reducing or avoiding
greenhouse gas emissions onto devel oping countries or result in disproportionately
and inappropriately altering national and social conditions. These negative and
adverse impacts of response measures would hence be an additional burden that
devel oping countries should not have to bear asthese could impair their economic
and social development and poverty eradication efforts. These adverse impacts
are also contrary to the practical implementation of the principles of the UN
climate treaty about equity and common but differentiated responsibilities and
respective capabilities.

In going “green”, therefore, there is a need to consider equity as well as
economic and environmental considerations. Within such aframework, developed
countries should support, not impede, developing countries' effortsto maketheir
economies more environmentally sustainable and climate-resilient, including
through provision of financial and technological assistance.

VICENTE PAOLO YU Ill is a Senior Legal Adviser of the Third World Network,
Visiting Research Fellow at the United Nations Research Institute for Social
Development (UNRISD), and Associate Fellow at the Geneva Center for Security
Policy.

TWN ENVIRONMENT & DEVELOPMENT SERIES

is a series of papers published by Third World Network on the increasing
challenges to the relationship between the environment and development, in
particular those posed by the process of globalization, liberalization and new
technologies. It aimsto advance a Third World perspective of analyses, strategies
and proposals for reforms of policy, practice and institutions, at both the
international and national levels — towards greater socia justice, equity and
ecological sustainability.
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