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Concerns over private military contractors in Afghanistan

Geneva, 20 Sep (Kanaga Raja) -- A group of human rights experts has voiced concern over the lack of prosecution in Afghanistan and in contracting States of private security contractors suspected of having committed human rights abuses, and has called for investigations to be carried out by all States promptly and efficiently and that those responsible are brought to justice in accordance with international law.

 

This was among the main conclusions of the Working Group on the use of mercenaries as a means of violating human rights and impeding the exercise of the right of peoples to self-determination, in its report to the Human Rights Council, which is currently holding its fifteenth regular session from 13 September to 1 October.

 

The report (A/HRC/15/25/Add. 2) was based on the Working Group's visit to Afghanistan from 4 to 9 April 2009.

 

In a separate report on its visit to the United States from 20 July to 3 August 2009, while commending the steps taken so far by the US Government and Congress to improve oversight, the Working Group remained concerned at the continuing lack of transparency regarding the activities of PMSCs (private military and security companies) and at the failures of the civilian justice system to effectively prosecute those responsible for human rights violations.

 

The Group amongst others urged Congress to clarify and expand the reach of US criminal jurisdiction over contractors abroad, either by amending the Military Extraterritorial Jurisdiction Act or by enacting new legislation specific to private contractors of the Government of the United States abroad.

 

The US Government should also specify the rules of engagement for PMSCs to minimize the risks of direct participation in hostilities, including in covert operations and the manning of unmanned aerial vehicles, and renounce the inclusion of immunity provisions in bilateral agreements for US contractors working abroad. It should also ensure that the Department of Justice carries out prompt and effective investigation of any allegations of human rights violations committed by PMSCs and prosecutes alleged perpetrators, the experts recommended.

 

In its report on Afghanistan, the Working Group said that in conflict or post-conflict situation where national security forces have to rebuild to fulfil their role as the legitimate holder of the use of force in accordance with the rule of law, private military and security companies (PMSCs) often fulfil a demand for protection from a wide variety of clients, including national institutions, foreign forces, multinational companies, and governmental and non-governmental organizations.

 

The Working Group commended the efforts made by the Government of Afghanistan to seriously address these issues and with regard to the adoption of a comprehensive regulation that led to the licensing of initially 39 and then 52 companies. It acknowledged that Afghanistan is among the few countries to have drafted a specific directive to regulate national and international private security companies.

 

Nevertheless, the Working Group noted that the adoption of a regulation is not sufficient in itself to ensure adequate oversight. There is a lack of information on incidents and human rights violations committed by PMSCs.

 

The Working Group urged the Government to ensure that the regulatory Board responsible for monitoring the activities of PMSCs systematically registers incidents and violations committed by PMSCs. It further encouraged the Board to carry out its monitoring functions with due diligence and transparency and called on the United Nations Assistance Mission in Afghanistan (UNAMA) to provide advice and report on the activities of the Board.

 

The Working Group also stressed the responsibility of international forces present in the territory to ensure that the companies they contract do not infringe human rights and are held accountable when violations occur. This is also valid when sub-contracting takes place.

 

The Group underscored that this principle is of particular importance at a time when the Government of the United States is considering the option of a surge in Afghanistan that will most probably be accompanied by a comparable increase in PMSCs.

 

The Working Group also raised concerns at the lack of clear criteria and transparency during the licensing process (of PMSCs). There were strong allegations that corruption was widespread.

 

The Working Group reiterated the fundamental principle of State control over the use of force. The State should retain control and oversight over the legal use of force and should not hand it over to non-State actors without exercising proper control.

 

In that regard, the Working Group welcomed the willingness of the Government of Afghanistan to gradually increase the State army, police and security force capacity and training in order to ensure the safety and security of its population and of the international community present in its territory, while ensuring respect for the rule of law and human rights.

 

On the basis of its findings, the Working Group made several recommendations to the Government of Afghanistan, including that it should investigate, disarm and prosecute all PMSCs operating without licenses in the country and investigate all reported cases of incidents involving casualties committed by private security contractors, prosecute the perpetrators and ensure effective remedy for victims.

 

It also recommended the establishment of an independent public complaints mechanism to which the local population and civilian international actors could submit complaints about violations committed by PMSCs.

 

In addition, addressing recommendations to the international community, the Working Group called for the publication of statistics regarding private military and security casualties and civilian casualties resulting from the activities of PMSCs, and increased oversight over the PMSCs they employ.

 

The report notes that Afghanistan is currently one of the two biggest theatres of operations for PMSCs. The US, which has the largest military and diplomatic presence in Afghanistan, is the largest employer of private security in the country. PMSCs have supported the military operations of the United Nations-mandated International Security Assistance Force (ISAF) and the US-led "Operation Enduring Freedom" since their inception in 2001.

 

The long process towards rebuilding the Afghan National Police and the Afghan National Army coupled with a growing insurgency, have led to an increased demand for the services of PMSCs in recent years. The increasing demand for security has also led to a burgeoning of local Afghan-owned PMSCs. Both local and international PMSCs have recruited widely among former militia members and various armed groups for experienced personnel.

 

In 2009, the United Nations Assistance Mission in Afghanistan recorded a 14% increase in civilian casualties compared to the previous year, making the death toll in 2009 the highest since the fall of the Taliban regime in 2001. Anti-Government elements (AGEs) remain responsible for the largest proportion of civilian casualties.

 

According to the Working Group, the presence and activities of PMSCs in Afghanistan are very much interconnected with the large number of unauthorized armed groups of various kinds on Afghan territory. The Ministry of the Interior (MoI) has estimated that no fewer than 2,500 unauthorized armed groups were operating in those provinces under governmental control, which represent less than half the territory of the country.

 

Many de facto non-State armed groups have used the regularization process for PMSCs to disguise their groupings as private security companies, reinforcing the perception that PMSCs were a threat to stability.

 

Existing PMSCs - especially local companies but also some international ones - became a "reservoir" for adoption and legalization of armed individuals with military skills who in the recent past had belonged to unauthorized military groupings.

 

In Jalalabad, for example, the Working Group was informed that the Afghan National Police in the province of Nangarhar had counted 500 private security entities operating in the eastern region which were not registered with the MoI.

 

The Working Group was particularly concerned about the information that the international military forces are directly recruiting Afghan security guards operating under their command, saying that without transparency on structure and command, accountability cannot be guaranteed.

 

The Working Group said that according to the information received, the estimated number of PMSCs operating in the country until early 2008 varied between 60 and 90 companies. In addition to local companies, foreign PMSCs were in the majority registered in the US and the United Kingdom, with some in Canada, Germany, South Africa and the Netherlands. Third-country nationals are also being recruited by international PMSCs.

 

"The number of PMSCs may increase given United States troop surges and NATO operations," said the experts.

 

The regulation adopted by the Council of Ministers in February 2008 and is still in force today led to the licensing of 39 Afghan and foreign companies and the registration of their personnel and weapons. Of the 39 companies, 18 were Afghan-owned and 21 were foreign or international, with 10 registered in the US, 8 in the United Kingdom and 3 in other countries.

 

According to academic studies, the estimated number of PMSC personnel varied from 18,000 to 28,000 before the adoption of the regulation.

 

"This number is likely to increase in the coming months given increased insecurity due to the growing insurgency attacks. The number of PMSCs will also increase to match the deployment of additional military forces as announced by the American President (Barack Obama) with the new United States strategy for Afghanistan. Already by August 2009, the total number of PMSC personnel contracted by the United States Department of Defense had increased by 19%."

 

At the end of October 2009, the Working Group was informed by the Government of Afghanistan that, with the increase in registered companies from thirty-nine to fifty-two, 24,690 personnel were operating in Afghanistan, of whom 19,928 were nationals and 4,772 international employees.

 

The Government of the United States is the main employer of PMSCs in Afghanistan, employing about a quarter of all private security personnel, according to the Commission on Wartime Contracting in Iraq and Afghanistan. The companies are usually managed by US staff and employ about 85% Afghan nationals with sometimes a small proportion of third-country nationals.

 

The Working Group report notes that concerns were raised about the subjectivity and lack of transparency regarding the licensing process. The process of selection and registration of a limited number of 39 PMSCs seemed to be responding more to commercial and personal interest than a competitive process taking into account human rights considerations, including individually issued permissions for some companies to exceed the established limit of 500 employees, and involving attempts by previously registered Afghan companies to exclude their competitors from registration.

 

The Working Group said that it met with several international and local non-governmental organizations. The vast majority of these stressed that the high presence of armed private guards did not generate a feeling of increased security among the Afghan population and that, to the contrary, the large number of armed individuals, vehicles and weapons created a feeling of fear and insecurity.

 

Most NGOs pointed to the difficulty for Afghan citizens of distinguishing between international troops and international or local security contractors. This, they said, complicated the process of accurately reporting incidents and human rights violations, the report added.

 

The Working Group also said it received information about the involvement of PMSC contractors in robberies, kidnapping, interrogation, torture of detainees and irregular and abusive house inspections. The MoI confirmed cases of excessive use of force.

 

The Working Group further received information about cases where international PMSCs have flown personnel involved in human rights violations or criminal activity out of the country soon after the facts.

 

For example, one American USPI (US Protection and Investigations) supervisor, who shot and killed his Afghan interpreter after an argument, was quickly flown back to the United States and not handed over to Afghan officials for an investigation. To date, he has not been charged or tried.

 

This example, said the Working Group, illustrates the difficulties victims and their families can face in obtaining adequate remedies.

 

The Working Group stressed that States contracting PMSCs also have a crucial role in ensuring the accountability of the PMSCs they have contracted and should assist the national authorities in investigating all incidents. They have an obligation to investigate, prosecute, extradite or surrender persons suspected of having committed crimes under international law, in accordance with their obligations under international law.

 

Such prosecutions are to be carried out in accordance with international law, in the awareness that punishment should be commensurate with the gravity of the crime, said the Group.

 

Meanwhile, in the report (A/HRC/15/25/Add. 3) on its visit to the United States from 20 July to 3 August 2009, the Working Group noted that in the last few years, and largely in reaction to incidents involving PMSCs, the Government of the United States and Congress have adopted various measures increasing the Government oversight over PMSCs and expanding and clarifying jurisdiction over offenses committed by private militaries and security personnel operating abroad.

 

While welcoming the adoption of these measures, which it said have improved the situation, the Working Group noted that much remains to be done to ensure effective oversight, accountability and legal remedy when human rights violations occur.

 

The Working Group said that the Government of the United States relies heavily on the private military and security industry in conducting its worldwide military operations. Private military and security companies (PMSCs) from the United States dominate this new industry, which earns an estimated $20 billion to $100 billion annually.

 

The Department of Defense figures provided to the Working Group indicate that in Iraq and Afghanistan alone, the Department employed 218,000 private contractors (all types), while there were 195,000 uniformed personnel.

 

According to the figures, about 8% of these contractors are armed security contractors, i. e. about 20,000 armed guards. If one includes other theatres of operations, the figure rises to 242,657, with 54,387 US citizens, 94,260 third-country nationals and 94,010 host-country nationals.

 

The Working Group report also highlighted specific cases of abuses involving Xe/Blackwater, CACI International Inc and L-3 Services (formerly Titan Corporation).

 

The Group said that Blackwater Worldwide - also known as Xe or US Training Center - is one of the largest of the US private security contractors. Up to 90% of the company's revenue comes from government contracts. State Department contracts and task orders with Blackwater in Iraq topped $1 billion as of 29 May 2008.

 

According to the report, following the shooting by Blackwater personnel of innocent civilians in Nisoor Square, which killed 17 people and severely injured many others on 16 September 2007, the Iraq Ministry of the Interior revoked Blackwater's licence and threatened to expel the company's employees. Despite this, the United States renewed the company's contract.

 

Only after the entry into force of a new Status of Forces Agreement in January 2009 and the cancellation of Coalition Provisional Authority Order 17 which granted immunity to contractors, was the Government of Iraq able to deny Blackwater's application for an operating licence.

 

However, said the Working Group, the company is still under contract with the State Department and some Blackwater personnel were working in Iraq at least until September 2009.

 

According to a congressional memorandum, the Working Group added, Blackwater guards had been involved in nearly 200 shootings in Iraq between 2005 and 2007. The document also raises serious questions about how State Department officials responded to reports of Blackwater killings of Iraqis.

 

For example, in the case of a shooting of the guard of Iraqi Vice-President Adil Abd-al-Mahdi in December 2006 by a Blackwater contractor, the State Department had allowed Blackwater to transport the contractor out of Iraq within 36 hours of the shooting and suggested a payment of $15,000.

 

A similar approach was taken in other cases involving the shooting of innocent Iraqi civilians, said the Working Group report.

 

With a view to improving its oversight mechanism and ensuring a climate of accountability, the Working Group recommended that the Government of the United States, amongst others, rescind immunity to contractors carrying out activities in other countries under bilateral agreements, carry out prompt and effective investigation of human rights violations committed by PMSCs and prosecute alleged perpetrators, and ensure that the oversight of private military and security contractors is not outsourced to PMSCs.

 

It also recommended the establishment of a specific system of federal licensing of PMSCs for their activities abroad, setting up a vetting procedure for awarding contracts to PMSCs, and ensuring that the United States criminal jurisdiction applies to private military and security companies contracted by the Government to carry out activities abroad. 
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