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Editor’s Note

IN recent years, with the eclipse of the World Trade
Otganisation (WTO) as the driver of multilateral trade,
bilateral and regional trade agreements have taken
centrestage. In Asia, two regional agreements have
loomed large.

The first of these is the Trans-Pacific Partnership
(TPP), which has the US as its driving force. Originally
envisaged as a four-party agreement among Brunei,
Chile, New Zealand and Singapore, it has since evolved,
under US aegis, into a 12-member Asia-Pacific trade
treaty. Significantly, China is not a member of this trade
group and this is not fortuitous as the US has been
intent on keeping it out. The fact is, for the US, the
TPP is an integral patt of its ‘pivot to Asia’ geopolitical
strategy designed to isolate and ‘contain’ China.

However, it is the trade, commercial and
developmental aspects of the TPP that have generated
the real controversy. The corporate orientation of its
provisions at the expense of consumer rights has raised
serious concerns as to whose interests the treaty is
designed to serve. For example, the treaty obligations
requiring parties to provide enhanced intellectual
property protection would confer monopolistic rights
to a patent holder over the patented product. This has
rightly been perceived as a serious threat to the right to
health as it would place formidable obstacles to the
production of cheaper generic medicines.

The TPP’s privileging of corporations over
consumers is even more glaring in the legal remedies it
provides for alleged treaty breaches. Under its investor-
state dispute settlement (ISDS) mechanism,
corporations, though not parties to the agreement, are
given the special right to sue states in international
arbitral tribunals in respect of any alleged discriminatory
rules or regulations which may result in any loss of
profit. As previous judgements by such tribunals have
revealed a strong corporate bias, the concern is that
the prospect of being sued and being forced to pay
huge awards will almost inevitably inhibit governmental
policymaking.

All these concerns engendered protests against
the TPP in the member countries, but it was the
opposition in the US that has proved decisive.
President-elect Donald Trump, who had during his
election campaign pledged to withdraw the US from
the TPP, has now confirmed that one of his first
presidential orders upon assuming office next year will
be to withdraw the country from the treaty. By so doing,
he will in effect be signing the death warrant for the
TPP as it is unlikely to survive the exit of its prime
mover.

This leaves the stage completely to the Regional
Comprehensive Economic Partnership (RCEP) as #be
Asia-Pacific regional trade treaty. Unlike the TPP, which
is a pact duly signed by its members, the RCEP is still a
work in progress. Contrary to a widespread
misconception, it is not China but the 10-nation

ASEAN (Association of South-East Asian Nations)
bloc that is the prime mover of the RCEP. By bringing
on board the six countries with which they have
concluded free trade agreements (including India and,
more significantly, China), the ASEAN nations are
working to establish the largest free trade bloc in the
world.

However, ultimately, the real significance of the
RCEP will rest not on its size or volume of turnover
but on how far it is consonant with the developmental
needs of the developing countries which constitute the
core of its membership. In fact, it is clear from the
negotiating mandate of the RCEP that while it seeks
to liberalise trade, a developmental dimension is also
an integral part of its goals.

From its inception, there has been tension
between these two goals largely on account of the
attempts by its more market-oriented members to push
their liberalisation agenda at the expense of the
developmental concerns of its economically weaker
members. With the impending demise of the TPP, this
drive appears to have gained momentum, with some
countries which are members of both trade pacts
seeking to incorporate in the RCEP some of the most
objectionable provisions of the TPP. These include its
rigorous intellectual property provisions, key services
chapters relating to telecommunications and e-
commerce, as well as the substantive ISDS provisions
referred to above. While the negotiating text of the
RCEDP is regrettably still a secret, leaked drafts of the
relevant chapters would indicate there are indeed such
moves.

Viewed from another perspective, though
ASEAN was the original creator of the RCEP, the
influence of Japan, South Korea and, to a lesser but
significant extent, Australia and New Zealand is clear
through the leaked texts, rather than China or ASEAN.

All this has elicited strong protests from civil
society groups which are alarmed that the RCEP could
end up becoming another TPP. Recently, more than
300 such organisations from across the region signed a
letter calling on the 16 member countries to reconsider
the whole basis of the proposed trade agreement. One
hopes that the governments involved, particularly from
the developing countries, will respond positively to this
call.

Our cover story focuses on the RCEP in the
context of the impending demise of the TPP. A broad
assessment of the negotiations is followed by analyses
(based on the leaked texts) of the key chapters relating
to intellectual property, services and ISDS. Critiques
of the controversial provisions, especially by civil society
organisations, enrich the continuing debate on this

treaty. B 7& g '
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To keep a river running

Deep in the Amazon’s central basin, one tribe is holding back the seemingly

inexorable march of development.

Robert Walker

IT cameinlow, gunsbristling through
the open bay. Such a strange appari-
tion, like agiant insect, almost famil-
iar but for itsunnatural sound and fury
and the faces staring down at them,
striped in the black and green war-
paint of the pariwar (outsider). With
school in session, no one thought to
ask about the unwelcomeintrusion by
radioing FUNAI, the Brazilian gov-
ernment’s agency for indigenous af-
fairs.

Astheshooting started, it remind-
ed some of carnaval firecrackers in
Jacareacanga. But only for aninstant.
The Munduruku knew pariwat gun-
fire when they heard it, so they ran.
The one young man not out hunting,
Adenilson Munduruku, waskilled by
abullet to the back of the head, exe-
cution-style. Could the Brazilian
Armed Forces have mistaken Adenil-
son for an illegal gold miner as they
hovered over a Munduruku village
and gazed upon an indigenous culture
engaged initsdaily rituals? Any such
explanation must be rejected given
that a dozen people were injured in
the November 2012 attack, children
among them. One of the Munduruku
villagers later told human rights ac-
tivist Maira Irigaray: ‘We knew im-
mediately that this was intimidation
because of our stand against the dams
planned for Tapgj6s.’

Eventshave vindicated thisinter-
pretation, as the villagers have been
forced to confront continuing efforts
by Brazil to build a massive hydro-
power project in the Tapajés Valley,
the Munduruku homeland. Tensions
have persisted, particularly with Bra-
zilian state agents trespassing on
Munduruku territories seeking to de-
velop aregion over which the indig-
enous group claims sovereignty. Be-
cause this claim means nothing to the
forcesarrayed against them, the Mun-

duruku have seen no choice but to
resist. They know that development
of the valley poses an existential
threat to both the tribe and the forest.

ok ok ok sk sk

After alongflight to Belémfrom
theUnited States, my 12-year-old son,
Nathanael, and | board the prop-plane
for ltaituba, gateway to the
Munduruku homeland in the Tapaj6s
Valley. In an hour, it bounces onto a
landing strip surrounded by dense
vegetation, and we exit with five other
passengers, heading for the
cinderblock terminal to retrieve akey
from the guard. Shortly, we're driv-
ing therental, aToyotaHilux pickup,
down the Transamazon Highway, a
dirt road still slick fromtherainy sea-
son. Our destination is Jacareacanga,
drop-off to the Munduruku heartland,
a 12-hour drive we're not likely to
make today. I’ ve wanted to show my
son the marvels of the Tapajos Valley
for some time now, and with the hy-
dropower project in motion, the time
iSnow, or never.

It'slate afternoon when | spot the
marker for the mirante, meaning
‘look-out’. The pickup parked, | rouse
Nathanael, and off we walk past sev-
eral empty shacks to a clearing with
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The Munduruku people are resisting efforts to build a massive hydropowrroct in
their Tapajos Valley homeland.

awooden platform. Almost 250 feet
abovethe Tapaj6sRiver, the structure
seems to float atop the forest giants
that root below. We sit down, and
drape our legs over the edge, pleas-
antly cooled by the moisture of are-
cent shower. Two miles away on the
opposite shore, the forest seems to
form acanyon wall, whilein the dis-
tance, downstream, theriver winnows
through a maze of islands and disap-
pears. Just upstream, aline of rapids
connects both sides of thevalley with
athread of broken water.

For the next hour or so, we dis-
cuss the dam project, the wonders of
Amazonia, and why human beings
never seem to be satisfied with any-
thing. Once Nathanael’s questions
haveruntheir course, wereturntothe
pickup. After afew snacks, westretch
out as best we can since nighttime
driving is ill advised. Although
Nathanael sleeps quickly, | do not,
haunted by what's about to happenin
the Tapajo6s Valley, and what this
means for the Amazonian forest.

ok ok sk sk ok

Rising in the southwestern cor-
ner of Para State, the Tapajds River
is one of the Amazon’'s clearwater
tributaries, in contrast to the



whitewater ones that carry nutrients
and loads of sediment. From its
sources in Mato Grosso State, the
Tapaj6s flows 1,200 miles and falls
nearly 1,000 feet before reaching the
Amazon, a topographic fact respon-
sible for its spectacular rapids and
hydropower potential. Its basin cov-
ers 155,000 square miles, an areathe
size of Florida, and nearly a tenth of
the forested area in Brazilian
Amazonia.

The river is now threatened by
dams already operating in its head-
waters, and in particular by five new
ones planned for the middle valley.
Thesefive dams comprisethe Tapaj6s
Hydroelectric Complex that’s pro-
jected to generate a total of 11,670
megawatts, which will makeit one of
thelargest hydropower facilitiesinthe
world. There are also plans for doz-
ens of smaller dams on tributaries
across the Tapaj6s basin, aswell asa
900-milewaterway from the soybean-
agriculture region of Mato Grosso to
the Amazon River.

The Tapajés Complex belongsto
thevast infrastructure portfolio of the
South American Council of Infra-
structure and Planning or COSI-
PLAN, aimed at powering up and
connecting all of the South American
nations. COSIPLAN’s Amazonian
blueprint — together with individual
national programmes—callsfor more
than 600 dams, 62,000 miles of paved
highway, 12,000 miles of navigable
waterway, astring of river ports, and
atransoceanic railroad. The implica-
tions of thisare staggering when con-
sidered in light of Amazonian conser-
vation interests.

Not so long ago political scien-
tist and futurist Herman Kahn — ar-
chitect of the Cold War policy of
mutually assured destruction and in-
spiration for Stanley Kubrick's Dr.
Strangelove — proposed damming the
Amazon River itself to create a lake
600 miles in extent, giving South
Americaa‘Great Lakes system like
North America’'s, which was key to
US industrialisation in the 19th cen-
tury. COSIPLAN isamodernversion
of Kahn's plan, one that threatens to
wipe out the Munduruku’shomeland,
thereby putting the entire Amazonian
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ed area in Brazilian Amazonia.

forest at risk.

The Munduruku, like many Am-
azonian tribes, have origins lost to
history. That they speak a Tupi-based
language suggests long-term migra-
tions, perhaps in response to coastal
pressures originating with the Portu-
guese. Ultimately, they occupied the
Tapajos Valley at the confluence of
the river’s Juruena and Teles Pires
tributaries. An aggressive people, they
expanded north to the Amazon, and
into the Xingu and Madeirariver ba-
sins. From a pre-contact population
of nearly 40,000, the Munduruku's
numbers shrank following the Portu-
guese occupation of the basin through
the 17th and 18th centuries. But a
demographic turnaround began inthe
1950s and 60s, and today they num-
ber about 13,000.

The Munduruku’s growing pop-
ulation has sparked a cultura reviv-
al, aswell aseffortsto consolidate the
foundations of a state. The commu-
nity is confronting the absence of
democratic governance structuresand
addressing it with a willingness to
build them: They now recognise a
chief of chiefs, General Chief Kaba
Munduruku, who governs by consen-
sus. Currently, the Munduruku rep-
resent one of the largest and best or-
ganised of Amazonia sexisting tribes.

But the fact that the Munduruku
have survived culturally against his-
torical oddsdoeslittleto diminish the
threatsthey face today, and they have
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The Tapajés River basin covers 155,000 square miles and nearly a tenth of the forest-

understandably risen to resist the at-
tack ontheworld that they call home.
Their actions involve peaceful pro-
tests, the formation of political alli-
anceswith other tribesand sympathet-
ic pariwat, and most importantly the
self-demarcation of territories they
claim by right of occupation.

As tribal activist Maria Leusa
Kaba Munduruku asserts, ‘Ipereg
Ayu,” which means, ‘We are strong;
weknow how to protect ourselvesand
al that webelievein.’ It also provides
the name for the movement she leads
to exercise sovereignty over the Tapa-
jos Valley, a quest that's earned her
the UN’sEquator Prizefor those who
defend the natural world at personal
risk. Maria Leusa has no illusions
about the Munduruku’s conflict with
the Brazilian state, having bluntly told
the environmental and human rights
group Amazon Watch: ‘| consider our
government an assassin. It assassi-
nates our rights and territories with
dams, calling this development.’

Ipereg Ayu aims at cultural sur-
vival, and key to this is defending
Tapajos Valley's pristine environ-
ment, an important component of
Amazonia's continental rainforest,
which haslost nearly 20% of its cov-
er on the eastern and southern mar-
gins of the basin in aband of cleared
land called the arc of deforestation.
Thearcisnow anoose that’stighten-
ing.

The Tucurui and Belo Monte

cc Nelson Pretto



dams on the Tocantins and Xingu
Rivers, the Madeira projects to the
west, and the Amazon River port sys-
tem to the north delineate much of that
noose whose rope extends to the far
corners of the industrial globe.
Through the middle of this encircle-
ment runs the Tapgj6s River, so far
largely untouched, althoughin certain
places only 20 milesto the east, Fed-
eral Highway BR-163 connects the
exploding agricultural economy of
central Brazil to Santarém, atown at
theriver’s confluence with the Ama-
zon. The Tapajés Complex will rea
lise its most immediate impact on
Santarém, whichiswell positioned to
capture initial growth impulses due
to expanding port facilitiesand cheap
electricity. Withtime, that impact will
ripple through the central basin and
beyond, synergising with nascent in-
dustrialisationin Manaus, Belém and
the southeastern corner of Pard State.

The corporations vested in the
dam’s devel opment —aconsortium of
Brazilian and European companies,
including Eletrobras, Brazil’'s state
energy company — promised green
effortsin the early daysof public dis-
cussion about the project. For exam-
ple, they promised to use ‘platform
technology’, flying workers to and
from the dam sites to avoid building
roads that might open areas to settle-
ment, and to follow ‘run-of-the-riv-
er’ dam designs, rather than reservoir
systems, in order to reduce flooding
and impacts on fish and other river-
ine species. But they soon abandoned
these promises.

Nevertheless, such misdirection
created a base of political support,
buttressed by the environmental im-
pact assessment (EIA) of the largest
planned damin the Tapaj6s Compl ex,
the $9 hillion, 8,000-megawatt S&o
Luiz do Tapg6s facility. The assess-
ment, paid for by one of the develop-
ersinterested inthe project, found that
the dam would not have much of an
effect on biodiversity. This finding
alarmed the Munduruku, environ-
mentalists and allies in the Brazilian
judiciary. So Greenpeace commis-
sioned a second, independent analy-
sisof the EIA itsalf.

The analysis, which engaged the
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cise sovereignty over the Tapajos Valley.

Federal University of Pernambuco
and the National Institute of Amazo-
nian Research, found egregiousomis-
sionsin the EIA, and concluded that
the dam, which would drown 145
sguare miles of rainforest that were
recently recognised by FUNAI astra-
ditional Munduruku lands, would
likely instigate a massive loss of
biodiversity, threaten endemic spe-
cies, and unleash alevel of environ-
mental degradation that would negate
any development credits.

But even this second study says
little about the cumulative and syner-
gistic effects of the entire series of
dams planned, in combination with
other infrastructure like waterways
and highways. Brazilian law actually
requires an assessment of such cumu-
lative and synergistic impacts, which
were completely overlooked in the
Tapaj6s case, says Brent Millikan,
Amazon programmedirector of Inter-
national Rivers, a US-based conser-
vation group. ‘Eletrobras actually
suppressed report elementscritical of
their plans,’ he says.

Thekey question hereis: Canyou
implement the Tapajos and COSI-
PLAN infrastructure without utterly
changing the places where you build
it? The answer issimple: You can't.

Construction of hydropower fa-
cilities in Brazil routinely attracts
upwards of 100,000 workers. Once
built, they are operated by technicians
and professionals, who need schools,
restaurants and health services. By the
economic theory of cumulative cau-
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Tribal activist Maria Leusa Kaba Munduruku leads the Ipereg Ayu movement to exer-

sation, this attracts more workers,
more professionals and new servic-
es, generating an ever-growing de-
mand for more food and more shel-
ter, until the growth is unstoppable.
Add to this the manufacturing stimu-
lated by cheap electricity and what do
you get? You get what was the objec-
tiveall along: industrial development.
That the Tapaj 6s watershed possess-
es vast mineral wealth, and some of
the most productive agricultural land
in Brazil, only raises the issue more
forcefully, which iswhy the real bat-
tle to save the Amazonian forest has
just begun.

To lose the Tapaj 6s River would
be bad enough. But an even greater
danger looms, in light of the first
wave of Amazonia development,
which converted nearly 20% of the
forest into fields and pastures. The
danger is this — the Amazon forest's
complete disappearance due to the
transgression of a tipping point, a
magnitude of deforestation capable of
disrupting the rainfall cycle that sus-
tains the region’s moisture.

Tropical hardwoods are well-
primed pumps that suck moisture
from the soils to be released as va-
pour, forming the clouds that con-
dense asrain and soak the soilsagain
in a ceaseless cycle of ecological re-
newal. Knock down enough of them
and the atmosphere dries asthe cycle
collapses. Current research placesthe
tipping point at a basin-scale defor-
estation of 40%. Once that point is
crossed, yearly rainfall dropsfrom 80



inches on average, enough to sustain
a rainforest, to less than 40 inches,
the threshold for conversion to a
shrubby waste. Simple arithmetic
shows that the Tapaj6s infrastructure
— by opening Amazonia's central ba-
sin—will push the deforestation num-
bers to the tipping point.

Thispast August, the Munduruku
unexpectedly won a skirmish in their
fight for sovereignty when Brazil’'s
environmental protection agency,
IBAMA, scrapped the permitsfor the
S&0 Luiz do Tapajés dam. The agen-
¢y, which had initially stalled the
project in April, said the EIA submit-
ted by the developers had failed to
present enough evidence to judge its
social and ecological impacts. Bra-
zil’'sEnvironment Minister, José Sar-
ney Filho, said that the dam was ‘en-
tirely dispensable’ and could be com-
pensated by energy from smaller pow-
er generators and other sources such
aswind.

Nevertheless, neither the Mundu-
ruku nor environmental watchdog
groups are quite ready to celebrate,
given therecent history of major dam
projects in Brazil. Munduruku Gen-
eral Chief Arnaldo Kaba Munduruku
called thislatest devel opment ‘impor-
tant’, but added that his peoplewould
now ‘continue to fight against other
damsin our river’.

‘It swonderful news, but it'shard
to know what this means for the fu-
ture of the region,” says Christian
Poirier, programme director of Ama-
zon Watch. ‘This project has been
archived, and archived does not mean
definitive cancellation,” he says,
pointing to the Belo Monte dam on
the Xingu River, thelargeAmazonian
tributary just to the east of the Tapa-
j6s. Shelved in 1989 in the face of
massive public protests, it wasrevived
a few years later. Now nearly com-
pleted —thefirst turbineswent online
in May — the 11,233-megawatt Belo
Monte Dam complex will divert 80%
of the Xingu's flow and, according
to Amazon Watch, cause the forced
displacement of up to 40,000 people.
AsPoirier describesit, the Belo Mon-
te dam is one of the world's *most
egregious examples of environmen-
tal destruction’.

ECOLOGY

Indeed, despite the surprise can-
cellation, the Tapajés Valley's devel -
opment doorway remains wide open.
Plans for the remaining components
of the hydropower complex, as well
as the waterway, are still a‘go’, and
developers are still free to request
another licence for the S&o Luiz do
Tapaj6sdam. Meanwhile, aBrazilian
Senate committee has approved a
constitutional amendment to remove
environmental licensing requirements
for ‘strategic’ infrastructure devel op-
ments. If theruleiseventually passed
by the country’s new government, it
will not be possible to cancel or even
suspend projects considered impor-
tant public works once an EIA has
been submitted.

The unfortunate fact isthat argu-
ments about environmental and social
consequences of hydropower carry
little weight among the powers that
be in most South American nations,
particularly Brazil, which have long
sought to develop the basin. These
nations do not envision an eternally
wild Amazonia, valuableto theworld
for its ecosystem services, athough
such a vision occasionally throws
roadblocksin theway of an otherwise
inexorable encroachment. In thiscon-
text, the cancellation of the S&o Luiz
do Tapaj6s dam project must be tak-
en with a grain of salt, until Brazil
justifies such decisions not by refer-
ence to economic need, but by refer-
enceto the constitutional rights of the
Munduruku to exercise sovereignty
over their homeland.

Businesses and politicians desir-
ous of Amazonian development are
beginning to respond to environmen-
tal concernswith promisesof sustain-
ability and best-management practic-
es. Such promises, which are rarely
kept, generally represent a form of
greenwashing that has benefitted
from repeated references to a
downtick in deforestation over the
past decade. After a spike in 2004
during which 10,400 square miles of
forest were cleared — a loss reminis-
cent of theworst years of the 1990s—
data from Brazil’s space agency,
INPE, showsthat the country’s defor-
estation rates have trended down.

However, as philosopher Karl
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Popper once noted, a trend is not a
law. In other words, the decline in
deforestation and the recent cancel-
lation of the S&o L uiz do Tapajoésdam
project don’t mean that the battle is
over, and the forest and Munduruku
saved.

ok ok ook sk ok

Waking at dawn, | leave Natha-
nael sleeping to head for the mirante,
where | contemplate the thin line of
rapids that cross theriver, the design
sitefor the currently shelved Séo L uiz
do Tapajos dam. With a chorus of
sguawks, apair of macaws shoot from
the trees below, moving their wings
in twittery pinwheels. I’'m sad to see
them leave, but out across the water
they boomerang back, passing direct-
ly overhead and away from theriver.

Perhaps it's started, the disap-
pearance that will astound the world.
Look, the dam goes up, and the Dr.
Strangelove landscape rises, replac-
ing forest with factories, biodiversity
with a hundred million human ants.
Agitated by what’s planned to hap-
pen here, | return to the pickup and
depart, arriving in Jacareacanga by
noon and driving straight for its ram-
shackle port. Nathanael and | get out
to stretch our legs.

The Tapaj6s is but the narrow
channel of astream braid here. Across
50 yards of jade-coloured water floats
aforested island. Among theisland’'s
taller trees are severa blooming ipé
roxo, whose lavender crowns have
snowed thousands of flower petals
onto theriver.

| ask Nathanael if he's ready. Of
course he is, so we head back to the
pickup and retrieve the bottlewith the
note he's prepared and corked inside.
His message is direct, that the gov-
ernment please stop trying to change
nature and steal from the Munduruku.
| smileashereleasesit into the Tapa-
j6s, knowing | couldn’t have said it
any better myself. L 2

Robert Walker is professor of Latin Ameri-
can Studies and Geography at the Universi-
ty of Florida, and adjunct professor at the
Federal University of Pard in the Brazilian
Amazon. This article first appeared in the
Autumn 2016 issue of Earth Island Journal.
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Modi’s surgical strike on the
Indian people

Prime Minister Narendra Modi’s drastic action to combat ‘black money’ in India has
caused needless misery to the poor without really effectively tackling the problem.

THE audacious move by Indian
Prime Minister NarendraModi to de-
monetise currency notes of 500 and
1,000 rupeesat one strokeis supposed
to indicate his government’s resolve
to root out black money. Unfortunate-
ly, it will barely touch the problem of
generation of black money, whileboth
design and implementation have
flaws that have left the mass of peo-
ple regling.

The demonetisation of bank
notes per seisnot the problem. It has
occurred periodically in India and
many other countries, both to reduce
concerns about counterfeiting and to
stem the use of cash-based illegal
transactions. But it hastypically been
done gradually, allowing adequate
time for people to replace the old
notes with new ones. This overnight
shock, by contrast, is hugely destabi-
lising and disruptive of normal eco-
nomic activity.

Government spokespersons ar-
gue that secrecy and speed were es-
sential, because otherwise, those
hoarding black money would simply
turn their cash ‘white' through buy-
ing other assets. But this argument
will not hold. Suppose the govern-
ment had announced that (say) from
1 December the old notes would no
longer be valid. It could then start
tracking al large sales of likely as-
sets (such as land, houses and gold)
and foreign exchange transactions, to
follow up with those who had made
them. This would have provided the
government with all the information
it needs to ensure legal and tax com-
pliance from such individuals, while
involving no cost to the ordinary law-
abiding citizen.

As it happens, the secrecy and
suddenness have created completely
unnecessary problems which have

Jayati Ghosh explains.

People waiting in line outside a bank in New Delhi to exchange their old Rs 500 and
Rs 1,000 notes. The shoddy implementation of the demonetisation move has led to
long queues in banks, drastic cash shortages and breakdown of payments and settle-
ments systems.

hugely affected ordinary people
across the country. In addition, the
government clearly failed to recogn-
ise that, given the rise in prices over
the years, it is absurd to treat Rs 500
as a ‘high-denomination’ note that
poor and middle-class people are not
likely to use. Giventhepricesprevail-
ing for many essentiaslikefooditems
and medicines (with some dals cost-
ing nearly Rs 200 per kg for exam-
ple), it is absurd to consider that Rs
500 would be used only by rich peo-
ple or black marketeers. Thetwo can-
celled notes account for 86% of the
notes in circulation, and removing
them at one stroke inevitably has had
huge repercussions on liquidity, mar-
kets, production and consumption
across the country.

Interms of implementation, what
has been even more surprising than
the design is the apparent lack of
preparation on the part of the admin-
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istration for such amajor move, even
though the Prime Minister claimsthat
this was planned over nine months.
The chaos evident in the week after
the announcement is partly because
not enough notes have been made
available to banks and ATMs, and
arrangements to deal with what
should surely have been an expected
rush to exchange notes were com-
pletely insufficient. Since the new
cash notes have not become readily
available, economic activity in the
heavily cash-based Indian economy
(where well above 90% of transac-
tionsare in cash) has been hugely af-
fected.

The choice to introduce first the
Rs 2,000 note rather than the Rs 500
note is also mystifying. If theideais
to eliminate black money, then why
introduce even-higher-value notes
that are even easier to store for those
holding large quantities of undeclared



cash? Obviously, thisis not an effec-
tiveliquidity substitutefor the Rs500
note, yet government representatives
are surprised when people cannot find
anyone to give them change for the
higher-value note. The shortage of
other, lower-value notes, inevitable
when only higher-value notes are in-
troduced, was also not anticipated.

It beggars belief that simple mat-
ters like ensuring that the central
bank, the Reserve Bank of India
(RBI), had sufficient notesto replace
the onesthat have been demonetised,
or that ATMs are appropriately con-
figured, were not taken care of before
going through with this. Indeed, these
implementation problems appear to
have been unexpected: the govern-
ment began by claiming that things
would be sorted out in a matter of
days, then weeks, and most recently
50 days, during which timethe Prime
Minister has asked the people of the
country to bear with him.

Stll, al thiswould have been jus-
tified if it would eliminate all black
money in the country. But in fact, it
will dolittle more than scrape the sur-
face of the problem, despite al the
hyperbole about thisbeing aholy war
on corruption.

The nature of ‘black money’

Onemistakeisto see‘black mon-
ey’ asastock of cash or pile of accu-
mul ated assets, becauseit isnot about
stocksat all, but about flows or trans-
actions that are concealed from au-
thorities or under-reported to avoid
taxes and various other regulations.
These include bribery and other cor-
ruption, as well as under-invoicing
and over-invoicing by companies of
all sizes, under-reporting of the val-
ues of sales of goods and services by
individual providers, overstating of
costs, reporting false or non-existent
transactions and, of course, criminal
activities of various kinds. Many of
these do not necessarily require cash
transfers at al but can be just as eas-
ily (and more speedily) done through
electronic means. Also, money does
not acquire a particular colour and
keep it; as it flows through different
transactions, it can move through

ECONOMICS

white, black and grey hues.

For all these reasons, estimates
of the exact amount of ‘ black money’
in the system at any given time are
necessarily problematic, since they
rely on assumptions about both the
number and the value of unrecorded
and tax-evading transactions. A recent
estimate by a private agency has
claimed that black money amountsto
20% of total gross domestic product
(GDP) or 25% of recorded GDP,
which would make this one of the
lowest in the world already. Howev-
er, a report by the National Institute
of Public Finance and Policy (NIPFP)
on the incidence of black money in
India (which was submitted in De-
cember 2013 but has still not been
made public or even submitted in
Parliament) is reported to have sug-
gested that the black economy
amounts to as much as 75% of the
recorded GDP.

Most of thisis not — and indeed
cannot be — held in the form of local
currency. Those engaged in such ac-
tivities would speedily seek to trans-
fer them into other assets, like land
and other real estate property, gold
and jewellery, benami accounts in
banks, holdings of dollars and other
global reserve currencies, holdings of
stocks and shares through the anony-
mous vehicle of Participatory Notes
and, most of all, sending the money
abroad through various means.

Consider what proportion of the
money in circulation is black money
that could be flushed out by this new
measure. We know that currency in
circulation currently amountsto 12%
of GDP, and 86% of this currency is
in the form of Rs 500 and Rs 1,000
notes. But around half of GDPispro-
ducedintheinformal sector, onwhich
85% of the population rely. This is
unrecorded income, even thoughiitis
estimated in the GDP, but it is pre-
dominantly not ‘black’ because in-
comes here are generally too small to
fall into thedirect tax net and are any-
way subject to indirect taxes of vari-
ouskinds. Theseinclude incomes of
farmers (which are not taxed), the re-
turns of small traders and micro en-
trepreneurs, the incomes of daily
wage workers, the incomes of small
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service providers, and many more
such incomes.

This informal economy in India
is hugely, if not completely, depen-
dent upon cash. Probably anywhere
from half to al of informal GDPisin
the form of cash transactions. Since
estimated cash balances amount to
12% of GDP, the cash equivaent of
anything between 3-6% of GDP is
involved in such informal activity,
which is completely legal.

A moveto demonetise larger-de-
nomination notes of Rs 500 and Rs
1,000 would be successful only tothe
extent that it flushes out the part of
black money that is held in cash,
which would then be equivalent to
2.3-5.2% of GDP. In terms of the
available estimates of black money,
this comes to only 3.4-6.8% of the
NIPFP estimate of black money or 10-
20% of the smaller private estimate.
So only atiny or at most asmall pro-
portion of black money (or rather, of
the assets acquired through illegal or
unrecorded transactions) would be
captured through this move.

The impact of sudden
demonetisation

Evenrevealing thissmall amount
would still be an unmitigated bene-
fit, if the move did not simultaneous-
ly cause so much grief to innocent
citizens. But the insensitive design
and shoddy implementation of this
move have aready caused massive
economic distressand thepainislike-
ly to linger for sometime. Theimme-
diate impacts—in the form of drastic
cash shortages leading to immense
hardship especially among less privi-
leged groups; long and tedious wait-
ing times in queues that often prove
to be fruitless because banks and
ATMs are unable to provide the re-
quired cash; breakdown of payments
and settlements systems across India
— have been widely portrayed in the
media

It is true that these are essential-
ly temporary disruptions, which
should be eased over the coming
weeks, and the government and its
supporters argue that this temporary
pain is worth it to ensure the greater



common gain of eliminating black
money. And in some sectors like real
estate where cash payments were
rampant, this may serve to make
property more affordable, at least for
themoment. But other effectsarevery
damaging for the economy and espe-
cialy for the poor. And it will put a
brake on economic activity, with me-
dium-term effects that may be even
worse than the immediate disloca-
tion.

Thebiggest negative effect isthe
massive loss of liquidity for the in-
formal economy. This has affected
production systems, as moneylenders
providing working capital to small
producers are unable to provide the
new notes. There are already reports
of daily wagelabourersunableto find
work because employers cannot pay
them with the new money and are
only ableto offer old notes, which are
now without value. It hasled to break-
downs in payments systems and has
drastically affected trading. People
hoard their slender cash holdings and
do not shop; this affects large and
small retailerswhorely on cash sales;
thisaffectstheir own demand for pur-
chase of goods in the wholesale mar-
kets;, and so on. Even in megacities
like Delhi, there are reports of shop-
keepers simply shutting their shops
because of the lack of buyers, while
traders in wholesale markets have
been caught with huge amounts of
unsellable stock of perishable items
like fruits and vegetables because of
lack of cash purchasers. Thishasper-
meated down the distribution chain
to the small vendors and street hawk-
ers. And the predominantly cash-
based road transport sector has been
very badly hit.

All this is worsened by the im-
pact that the cash shortage has on
consumption, as people cut down on
purchases of non-essentials and even
of food and other essentials, because
of the lack of liquidity with which to
purchase these items. Consumption
squeezes have been especially dread-
ful for those facing medical emergen-
cies who do not have new notes to
pay for private hospitalsor medicines.
Storiesabound of individual tragedies
resulting from this mess.
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Asawayshappensin capitalism,
the market quickly responded to these
needs, in the form of intermediaries
who offer to collect the old notes and
exchange them for a discount. The
prevailing rates in Delhi are at 20%
discount: Rs 400 for a Rs 500 note
and Rs 800 for aRs 1,000 note. Sim-
ilar rates were also being offered by
market vendorsfor their goods. Those
who are desperateto get hold of some
cash quickly for whatever reason, or
who cannot afford to lose a day’s
wagesfor standing in the queue at the
bank, are then forced to take these
rates. This amounts to an attack on
the already low incomes of the poor.
This has been made worse by the
recent clampdown on exchange of
old notes for new ones—the limit for
this has now been set at Rs 2,000
intotal, with indelibleink being used
to prevent multiple transactions. So
the poor who do not have bank ac-
counts will now have no option but
to exchange their old notes at a dis-
counted rate, further impoverishing
them.

In rura areas, matters are even
worse. The number of rural bank
branches has declined in past years,
and these branches are now few and
far between. Banking activities are
supposed to be conducted through
ATMs and through the Banking Cor-
respondents (BCs), most of whom
have been largely dormant for awhile
now. These systemshave proved com-
pletely inadequate to the task of en-
suring the supply of new notes.

Farmersarein a particularly dif-
ficult condition. Across much of In-
dia, farmers have recently harvested
the kharif crop (monsoon crop) and
are now about to begin sowing the
rabi crop (winter crop). Many of them
had saved up the cash proceeds of
their kharif salesto buy inputsfor the
next sowing season. They need mon-
ey to buy seeds and fertilisers, and to
hire tractors and other equipment —
and they need it now, because the
agricultural season doesnot wait upon
humans. Even a day’s delay can be
critical in some cases depending upon
weather conditions, but these farm-
ers have aready been waiting nearly
a week. The timing of this move is
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really terrible for them because it af-
fects their incomes over two agricul-
tural seasons.

There are also gendered conse-
guences. Policy-makerspersistin see-
ing Indiain terms of households, not
recognising that men and women can
have very different requirements and
rel ationshipsto banking. Around 80%
of women do not have access to the
banking system, and even when they
do, it isoften in the form of joint ac-
counts with their husbands. So it is
common for many women to save
some money in cash hoards to guard
it from abusive husbands who would
useit for drink, or to ensure some sav-
ingsfor children’s future needs, or to
provide for medicines in case of ill-
Ness.

Many women now do not know
what to do with these hard-won and
carefully stored notes, and have nei-
ther the time nor the capacity and au-
tonomy to go and stand in those end-
less queues to exchange the money.
Revealing the existence of such mon-
ey can infuriate the adult men in the
house, with potentialy violent con-
sequences. It is extraordinary that
those who introduce such a policy
could have such little awareness of
Indian society that they do not stop
to think of such consequences.

The cashless society?

Itisnot asif at least someof these
aspects are not known to those in the
ruling Bharatiya Janata Party (BJP)
who are currently singing paeans to
what they describe as this ‘historic
move', supposedly agame changer in
the reform process. In fact, in Janu-
ary 2014 when the previous govern-
ment had tried to phase out old cur-
rency notes printed before 2005, BJP
spokesperson Meenakshi Lekhi de-
scribed the move as ‘an attempt to
obfuscate the issue of black money
stashed outside the country ... This
measure is strongly anti-poor —those
who areilliterate and have no access
to banking facilities will be the ones
to be hit by such diversionary mea-
sures'.

Sowhat hasdiffered over the past
three years to make BJP leaders



changetheir tune? They say that there
is now much greater coverage of
banking services through the Jan
Dhan Yojana financial inclusion
scheme. Indeed, the official website
of the scheme notes that on 1 July
2016, 254.5 million accounts had
been opened, with only around aquar-
ter of them with zero balance and an
averageof Rs 1,780 per account. This
has led to the claim that almost all
households in the country are now
covered by banking.

But actually, around one-third of
the adult population do not have any
bank account, even of the no-frills
variety. Others may have an account
but the distance from and sheer diffi-
culty of getting to the nearest bank
has meant that the account lies dor-
mant and that institutional banking
playsno rolein their lives. They rely
on intermediaries — the BCs created
by the banksthemselves, or local mid-
dlemen who spring up in response to
these gaps. The logistical issues in-
volved in exchanging the old money
for the new would be hugein any cir-
cumstances, |et alonethe strained and
overstretched conditions of today.

The Reserve Bank of India —
which surely should know better than
any of usthetrue state of the penetra-
tion of e-banking and digital transac-
tions in the economy — had its own
Marie Antoinette moment in a press
release of 12 November 2016: ‘ pub-
lic are encouraged to switch over to
alternative modes of payment, such
aspre-paid cards, Rupay/Credit/Debit
cards, mobile banking, internet bank-
ing. All those for whom banking ac-
counts under Jan Dhan Yojana are
opened and cards areissued are urged
to put them to use. Such usage will
alleviate the pressure on the physical
currency and also enhance the expe-
rience of living in the digital world.’
Statements like this make one won-
der whether the RBI isliving only in
the digital world.

In fact, e-banking has been in-
creasing in India, but the shares are
still very small: cashisstill estimated
to account for more than 90% of all
transactions, and the remainder is
approximately equally split between
cheques and e-payments. Most bank
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accounts do not have a cheguebook
facility. The facile assumption that
moving to e-banking is just a matter
of personal choiceiscompletely mis-
taken.

Of coursg, itisdesirableto move
tolessreliance on currency, but it can-
not be done in this abrupt and coer-
cive manner, especially when most
bank accounts are still not e-enabled,
when basic infrastructure for this
(such as secure Internet connections
or even electricity) is not accessible
everywhere, and when levels of edu-
cation for avery large section of the
population do not alow for easy e
banking. Thismust occur asasmooth
and gradual process because of the
greater ease and facility of such trans-
actions. Disrupting currency transac-
tionsisapainful and ultimately much
less effective way to push the popu-
lation towards greater e-banking.

In any case, even opening bank
accounts or getting them enabled for
e-transactions is not something peo-
plecan just do immediately. Just now
the pressures on banks are so intense
that they are in no condition to han-
dle these new requests.

So what can be done to
control black money?

This government has so far done
very little to deal with the problem of
black money, even in terms of the
more obvious moves, none of which
would cause hardship to common
people. To prevent the generation of
black money, what is required is a
more effective, clean and accountable
tax administration that uses all the
information at its disposal to go after
thosewho are evading the law in var-
iousways. For companies, it ispossi-
bleto identify practices such as over-
or under-invoicing, falsetransactions
and attempts to use loopholes in the
laws. For individuals, it isnow easily
possible to uncover undisclosed in-
comes by tracking payments and fol-
lowing suspiciously large purchases,
and put them under scrutiny. Obvious-
ly, movements of funds abroad are a
major avenue which needsto be mon-
itored much moreclosely. Indeed, this
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iswhat most countriesthat are known
to have relatively ‘clean’ economic
systems do as regular practice, with-
out making a great song and dance
about it.

Itisalso possibleto dea withthe
assets held from such undisclosed in-
comes. It is not just land deals and
gold and jewellery purchasesthat can
be monitored, precisely as the gov-
ernment is trying to do now in the
middle of this cash crunch. The com-
pletely uncalled for possibility of buy-
ing securities through Participatory
Notes in the stock market, which do
not requirethe buyer to reveal his/her
identity, isan obvious means of park-
ing illicit funds. These should obvi-
ously be done away with — yet both
the previous government and this sup-
posedly anti-corruption BJP govern-
ment have been curioudly reluctant to
do so.

The most obvious thing to do —
something Mr Modi continually
roared about in hiselectoral campaign
speeches — is to go after those who
have stashed away their undisclosed
funds in bank accounts and other as-
sets abroad. He had promised to
‘bring back’ all this money, to the
point that many holders of Jan Dhan
Yojana accounts today still fondly
believe that they will each receive
around Rs 1.5 million as their share
of the returned money! Yet his gov-
ernment has steadfastly refused even
to divulge the names of such individ-
uals, much lesstake any action against
them.

Overall, this ill-conceived and
even more poorly executed move ap-
pearsto be an attempt by the govern-
ment to display a lot of sound and
fury, but signifying very little. It may
be a smart (if temporary) success in
terms of confounding public percep-
tions. But it is unfortunate that in the
process it has inflicted such damage
on ordinary people and on the econo-
my to the point that even the Supreme
Court of Indiasaid it was not asurgi-
cal strike so much as carpet bomb-
ing. *

Jayati Ghosh is an economics professor at
Jawaharlal Nehru University in New Delhi.
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Robots could cause massive job
losses in developing countries

Nearly two-thirds of all jobs in developing countries could be lost as a result of

AS companies around the world in-
creasingly move towards automation
to stay competitive, more and more
low-paying jobs, especialy in the
developing world, will suffer asare-
sult.

The United Nations Conference
on Trade and Development
(UNCTAD), in a policy brief titled
‘Robots and industrialisation in de-
veloping countries’, says nearly two-
thirds of al jobsin developing coun-
tries could be lost as aresult of auto-
mation.

‘The increased use of robots in
devel oped countriesrisks eroding the
traditional labour cost advantage of
developing countries. If robots are
considered aform of capital that isa
close substitute for low-skilled work-
ers, then their growing use reduces
the share of human labour in total pro-
duction costs,” with significant ad-
verseeffectsfor developing countries,
says the UN agency.

‘The share of occupations that
could experience significant automa-
tion is actually higher in developing
countriesthan in more advanced ones,
where many of these jobs have al-
ready disappeared, and this concerns
about two thirds of all jobs,’ says
UNCTAD, citing World Bank re-
search.

Thereport saysindustrial robots
have primarily been deployed in the
automotive, electrical and electronics
industries.

‘This means that in developing
countries—such asMexico and many
countries in Asia— those engaged in
export activities in these two sectors
are the most exposed,” it says.

Butin certainindustries, itisstill
cheaper to employ low-wage labour
than to deploy robots.

‘In many labour-intensive indus-
tries, such as garment-making, wide-

automation, says a UN report.

Chee Yoke Heong

spread automation isnot yet suitable,’
the report explains.

‘While robots have become
cheaper, some developing countries
continueto havealarge pool of cheap
[abour.

‘Thus, for those countrieswhose
major challengeisto createjobsfor a
large number of low-skilled entrants
to the labour force — such asin many
parts of Africa — deploying robots
under current cost structures many
drive production costs up, rather than
down.’

As such, for a range of labour-
intensive industries, this leaves the
door open for devel oping countriesto
enter industrialisation processesaong
traditional lines, such as garment-
making which has been a stepping
stone in many cases of industrialisa-
tion, according to the report.

Income polarisation

Since the adoption of industrial
robots tends to create jobs in higher-
skill activities with comparatively
fewer benefits for low-skilled and
medium-skilled workers, thiswill re-
sult in ‘polarisation’ in how income
is distributed, UNCTAD warns.
The ‘benefits [will be] accruing in
productivity growth and for better-
skilled workers and the owners of
robots, whilelow-skilled workersrisk
being impoverished,’ it says.

But much of the debate on the
economic impacts of robots remains
speculative, UNCTAD says, adding
that ‘ disruptive technologies always
bring ‘amix of benefits and risks'.

Among developing countries,
deployments of industrial robots have
been concentrated in China, spurred
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by a shrinking working-age popula
tion and rising labour costs which
have eroded the country’s cheap-la-
bour advantage.

Each year since 2013, China has
bought more industrial robots than
any other country. By theend of 2016,
it is likely to overtake Japan as the
world’sbiggest operator of industrial
robots, the policy brief says.

Ultimately, says UNCTAD, the
future adoption of roboticsaround the
world ‘will be shaped by policies'.

The report advises developing
countriesto tax robots and to prevent
the rising inequality — caused by loss
of low-skilled jobs — through social
transfers.

‘Clearly, without theintroduction
of a major tax on robots as capital
equipment, robot-based manufactur-
ing cannot boost the fiscal revenues
needed to finance both socia trans-
fers, to support workers made redun-
dant by robots, and minimum wages,
to stem a decline in the living stan-
dards of low-skilled and medium-
skilled workers,” according to the re-
port.

It also callsfor greater publicin-
vestment in infrastructure such aslo-
gistics and telecommuni cati ons, pow-
er and water utilities, in order to fur-
ther stem the risk of return of indus-
tries to developed countries (or ‘re-
shoring’) even as the cost of owning
and operating robotics systemsfurther
declines.

For Africa and Latin America,
which are facing deindustrialisation,
whatever strategy is taken will have
to account for the rapidly increasing
spread of new technologies in the
form of robots, saysUNCTAD. &

Chee Yoke Heong is a researcher with the
Third World Network.
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The Regional Comprehensive
Economic Partnership (RCEP)
An assessment of the negotiations

Negotiations by 16 Asia-Pacific nations to establish the RCEP — the world’s largest
trading bloc — have been proceeding since 2012. Surveying the negotiations,
Biswajit Dhar argues that this ASEAN-led initiative can constitute the building block
for a truly viable East Asian Community provided the parties break out from the

IN 2011, the leaders of the Associa-
tion of South-East Asian Nations
(ASEAN) took the decision to estab-
lish the Regional Comprehensive
Economic Partnership (RCEP), for
which the ASEAN members agreed
to engage with partner countrieswith
which the group had already conclud-
ed a free trade agreement (FTA).!
Importantly, the ASEAN leaders de-
cided that the process for establish-
ing the RCEP should bedriven by the
members of the grouping. The pro-
cess, according to the ASEAN lead-
ers, was to be guided by the ASEAN
Charter, which underlined the need to
‘maintain the centrality and proactive
role of ASEAN as the primary driv-
ing forceinitsrelations and coopera-
tion with its external partnersin are-
gional architecturethat isopen, trans-
parent, andinclusive’ (Article 1, sec-
tion 15).

The RCEP was conceived of
within the broad framework of ‘ open
regionalism’, which, as stated in the
‘General Principles agreed by the
leaders, was to have ‘an open acces-
sion clause to enable participation of
any of the ASEAN FTA partners ...
aswell asany other external econom-
ic partners' . Thismeant that the mem-
bership of the RCEP was kept open
and was not confined to a select few
countries. Such a model of integra-
tion has the advantage of being more
robust and inclusive through the in-
clusion of alarge number of countries.

However, a year later, the
ASEAN leaders decision to launch
thenegotiationsfor the RCEPrestrict-

straitjacket of trade liberalisation.

19" ASEAN SUMMIT
INDONESIA
2011

The decision to establish the Regional Comprehensive Economic Partnership was
taken by ASEAN leaders at their 2011 Summit.

ed the scope of participation to the
grouping’s existing FTA partners, al
of which lay in ASEAN’simmediate
neighbourhood. The *Guiding Prin-
ciplesand Objectivesfor Negotiating
the Regional Comprehensive Eco-
nomic Partnership’ stated that the
RCEP would be guided by the prin-
ciple of broadening and deepening
‘engagement with significant im-
provements over the existing
ASEAN+1FTAS , whilerecognising
‘ASEAN centrality in the emerging
regional economic architecture’. The
Guiding Principles thus reflected the
motivation of the ASEAN members
to bring al the grouping’s FTA part-
ners under one umbrella agreement
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and al'so the intent of the grouping to
play adetermining rolein the process
of economic integration that the
RCEP was expected to bring abouit.
More importantly, the Guiding
Principlesrecognised the *interests of
ASEAN'’s FTA Partners in support-
ing and contributing to economic in-
tegration, equitable economic devel-
opment and strengthening economic
cooperation among the participating
countries' . This statement marks out
the RCEP as a significantly different
regional economic architecture from
the other regional economic arrange-
ments that are either in place or be-
ing negotiated. While the architects
of the RCEP introduced a develop-



ment dimension in the negotiating
mandate, all other regional econom-
ic agreements are hinged on the sin-
gular objective of opening up mar-
kets. This challenging objective not-
withstanding, the negotiating man-
date for the RCEP stated that the aim
would beto conclude the negotiations
by the end of 2015.

Asan economic formation in the
East Asian region,? the RCEP brings
to the fore the collective strength of
some of the largest economiesin the
world. In 2015, countriesinvolved in
the RCEP accounted for more than
30% of the world's gross domestic
product (GDP) and more than 28%
of world trade. Collectively, these
countries are home to nearly half the
world’s population.

These figures indicate that if its
collective strength is properly har-
nessed, the East Asian region can be-
come a strong pivot for the world
economy. Thiswill require the coun-
tries of theregion to develop in aco-
operative framework, one which
meets the long-term interests of the
countries participating in the RCEP
negotiations. Given the considerable
variations in levels of development,
both acrossthe participating countries
and also within most of theindividu-
al countries, the underpinnings of the
RCEP should be to address these de-
velopment gaps.

This article looks at the state of
the RCEP negotiations almost a year
after the original end-2015 deadline
for conclusion had lapsed. It begins
by discussing the key elements of the
negotiating mandate and triesto situ-
ateit in the larger context of regional
cooperation between ASEAN and its
FTA partners. A number of initiatives
have been taken under this rubric of
regional cooperation and these are
clearly aimed at improving the devel-
opment potential of the East Asian
region. Importantly, the RCEP nego-
tiating mandate also recognises this
critical dimension of cooperation.

The second part of the article
dwells on the negotiating dynamics
of the RCEP in some of the critical
areas. The negotiations are increas-
ingly giving the RCEP the character
of any other contemporary FTA,
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Infrastructure development to 'improve cbnnectivity between East Asian countries,

including the least developed countries Laos, Cambodia and Myanmar, is key to achiev-
ing the objectives of the RCEP. Picture shows the port of Sihanoukville in Cambodia.

whose horizons are extremely narrow.
These FTAs are typically focused on
incremental market access possibili-
tiesin goods, servicesand investment
that can be taken advantage of only
by the dominant players in the mar-
ketplace. In other words, these FTAs
have added further layersof exclusion
to the existing exclusionary process-
es that were forced upon developing
countries by the proponents of the
Washington Consensus nearly three
decades back.

The RCEP as the basis for
building an East Asian
Community

The RCEP negotiating mandate,
which was elaborated in the ‘ Guid-
ing Principles and Objectives for
Negotiating the RCEP' adopted by
ministers of the proposed regional
forum in August 2012, included at
least two dimensions that differenti-
ate the proposed agreement from con-
ventional FTAs. Thefirst of thesewas
that, as mentioned above, the ‘ RCEP
will recognise ... interests of
ASEAN'’s FTA Partners in support-
ing and contributing to economic in-
tegration, equitable economic devel-
opment and strengthening economic
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cooperation among the participating
countries'. In other words, economic
development and cooperation were
expected to be the building blocks of
the RCEP.

The second contrasting dimen-
sion was that the RCEP negotiating
mandate includes economic and tech-
nical cooperation as one of its nego-
tiating planks, which ‘will aim at nar-
rowing development gaps among the
parties and maximising mutual bene-
fits from the implementation of the
... agreement’. The Guiding Princi-
plesfurther clarify that ‘ economic and
technical cooperation provisions in
the RCEP will build upon existing
economic cooperation arrangements
between ASEAN and ASEAN’'sFTA
partners participating in the RCEP'.

It is important to note here that
ASEAN members have viewed ‘ tech-
nical and development cooperation’
as a sine qua non for economic inte-
gration not only within their region,
but between ASEAN and other parts
of the world as well. This was high-
lighted in the Initiative for ASEAN
Integration (IAl) launched in Novem-
ber 2000. The 1Al stated that techni-
cal and development cooperation
would ‘address the development di-
vide and accelerate the economic in-



tegration of the less developed
ASEAN Member Countries so that
the benefitsof ASEAN integration are
shared and enjoyed by all ASEAN
Member Countries’. When it was
launched, the 1Al identified the fol-
lowing as priority areas: infrastruc-
ture, human resource development,
information and communications
technologies, capacity building for
regional economic integration, ener-
gy, investment climate, tourism, pov-
erty reduction andimprovement inthe
quality of life.

Over the past few years, a num-
ber of regional organisations have
made sustained efforts to improve
connectivity within the East Asian
region, thusgiving effect to these crit-
ical ‘regiona public goods'. These
efforts are intended to take full ad-
vantage of the ‘economics of neigh-
bourhood’, which can provide a
strong impetus for regional integra-
tion. An Asian Development Bank
(ADB) study conducted in 2012 has
argued that the Asian economies can
‘unlock their vast economic potential,
achieve sustained and inclusive rap-
id growth, and reduce poverty’ .2 An-
other study has pointed out that ‘ co-
operation on infrastructure and trade
facilitation (e.g., transport, customs
clearance and product standards) and
services (e.g., financial services and
labour services) would likely lead to
a reduction in trade costs and result
in welfare gains well in excess of
gainsfrom meretariff liberalisation’ .*
In keeping with this understanding
about the importance of connectivi-
ty, the ADB is supporting a range of
infrastructure projects in the East
Asian region that can eventualy re-
sult in the narrowing of the develop-
ment gaps.

Effectively connecting the East
Asian region is undeniably a critical
factor for achieving the objectives of
the RCEP. In recent years, a number
of initiatives aimed at improving the
connectivity between countries
through efficient provisioning of re-
gional public goods have been taken.
Since the middle of the last decade,
the East Asia Summit (EAS) process
has been engaged in working out the
details of the connectivity planin the
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region. The most significant of these
is the Comprehensive Asia Devel op-
ment Plan (CADP) aimed at improv-
ing connectivity withinthe East Asian
region. The CADP provided ‘agrand
spatial design of economic infrastruc-
tureandindustrial placement, and will
claim to pursue both deepening eco-
nomic integration and narrowing de-
velopment gaps at the same time' .

The infrastructure development
plan spelt out in the CADP aimed not
only to support the production net-
works that already exist in the East
Asian region, but also to bring in
countries and sub-regions which did
not figure very prominently in the
networks. Key among the latter cate-
gory of countries are the least devel-
oped countries in ASEAN, namely
Laos, Cambodia and Myanmar. My-
anmar’s opening to the outside world
at the beginning of this decade has
thrown up a plethora of possibilities
of better connectivity between India
and ASEAN. It raised expectations of
an early implementation of the
Mekong India Economic Corridor
(MIEC), which proposes to connect
‘Ho Chi Minh City, Phnom Penh,
Bangkok, and Dawei by road and fur-
ther to Chennai (Madras) in India by
sea route’ . The MIEC increased the
prospects of India participating in a
more holistic manner in the produc-
tion networks that are existing or are
expected to comeupintheEastAsian
region.

With these developments afoot,
the RCEP can provide the overall
framework through which a strong
and viable East Asian Community can
be developed. The RCEP therefore
needs to have two tracks: the first, a
regional cooperation and develop-
ment track, and the second, a market
integration track. The first track
shouldtieinall theinitiativesof build-
ing regional infrastructure. This
would enable the RCEP members to
provide acoordinated approach to the
development of regional public goods
like the infrastructure projects men-
tioned above. Fast-tracking market
integration would merely enable the
countries that are better prepared to
benefit from the process, and this
could exacerbate the existing inequi-
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tiesin the region.

Since the RCEP is focusing on
generating growth impulses through
theregional production networks, the
two-phased approach would provide
the lagging countries equal opportu-
nitiesto securethe more coveted slots
in these networks. Such an approach
should be ideally suited to the inter-
ests of countrieslike Indiaand Indo-
nesia, which have been somewhat
hesitant in pursuing the trade and in-
vestment ‘liberalisation alone’ agen-
da that seems to have driven the
RCEP process thus far.

Issues in the RCEP
negotiations

The RCEP negotiations beganin
2013, and as mentioned earlier, the
participating countries had initially
expressed their intention to conclude
the agreement by the end of 2015.
With the original deadline having
passed, the negotiating countrieshave
wisely avoided specifying a fresh
deadline.

The 15 rounds of negotiations
that have been held thus far have ex-
posed the deep divisions that exist
between the participating countriesin
most of the major negotiating aress.
Countriesdriving the negotiating pro-
cess have tended to treat the RCEP
asyet another conventional FTA, with
dominant players focusing on issues
like market access, investment and
intellectual property rights. Econom-
ic and technical cooperation, which
is the distinguishing feature of the
RCEP negotiating mandate, appears
to have been largely ignored.

Gleaning from the negotiations
held thus far, it can be surmised that
the negotiating dynamics are being
driven by aset of countrieswith very
high trade liberalisation ambitions.
Several of these countries have
brought these ambitions from their
participationin the Trans-Pacific Part-
nership (TPP) negotiations. The TPPR,
whichisled by the United States, was
negotiated ‘ with the objective of shap-
ing a high-standard, broad-based re-
gional pact’” which not only aims at
eliminating tariffs and other barriers
to trade in a comprehensive manner



between the participating countries,
but also seeks to set high levels of
investor and intellectual property pro-
tection. Yet another key objective of
the TPP is to ensure regulatory co-
herence that would be based on the
norms existing in the US.

The trade liberalisation agenda
pursued in the RCEP negotiations has
already exposed at least three anom-
alies. For instance, calibrated reduc-
tions in tariffs on goods offered by
India have not been accepted; a sin-
gle schedule for tariff cuts has been
proposed as the approach to tariff
cuts. Such an approach would imply
that countriesthat need to protect their
sensitive products from imports orig-
inating in a specific country would
find it difficult to do so. And if the
sensitivities are too high, the tariff
negotiations could be protracted, as
was the case in the TPP negotiations,
which took awhileto address Japan’s
sensitivities in the agriculture and
automobile sectors.

A second anomaly is the slow
pace of services negotiationsrelative
to those on the goods sector, which
gives the impression that tariff liber-
alisation in goods is being pushed as
an early harvest. A third anomaly is
the complete lack of interest in liber-
alising servicestradeviathe so-called
‘Mode 4', or the cross-border move-
ment of service-providing workers.
This issue has been extremely con-
tentious, especially because the
ASEAN members have argued that
they do not favour itsinclusion at this
stage, while India has pushed for its
inclusion, with some support from
Austraia®

There are several issues includ-
ed in the RCEP negotiating mandate,
such as investment and intellectual
property rights, on which participat-
ing countries have significant differ-
encesin perceptions. Existing invest-
ment agreements have generally
adopted a template which provides
high levels of protection to foreign
investors and includes the controver-
sid ‘investor-state dispute settlement’
(ISDS) mechanism that allows afor-
eigninvestor tolitigate against its host
government using privateinternation-
al arbitration procedures. In recent
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years, the number of 1SDS cases has
increased substantially,® a develop-
ment that has prompted a rethink by
several governments about these in-
vestment agreements. Among the
countries participating in the RCEP
negotiations, Indiahad decided to ter-
minate 58 of the 83 bilateral invest-
ment treaties it had entered into™ af-
terit had putin placearevised*Model
Text for the Indian Bilateral Invest-
ment Treaty’ in 2015." The new Mod-
el Text has rewritten the provisions
relating to the ISDS mechanism and
hasintroduced severa publicinterest
provisions which would limit the
claims that a foreign investor can
make whileinitiating adispute against
the Indian government.

Ontheissue of intellectual prop-
erty rights, the RCEP negotiations
have becomeyet another forum where
the contestation between the rights of
intellectual property owners and the
interests of the public at large, espe-
cialy in the area of pharmaceuticals,
is being played out. The contested
area has seen deep divisions between
the participating countries on issues
that have implications for access to
medicines at affordable prices. For
instance, countries have differed on
the language for incorporating the
World Trade Organisation (WTO)'s
Doha Declaration on the TRIPS
Agreement and Public Health, espe-
cialy onthenatureof flexibilitiesthat
the Declaration providesfor address-
ing public health concerns. Japan,
South Korea and, to a lesser extent,
Australiaand New Zealand have dif-
fered with the positions taken by In-
dia and the ASEAN members.

Japan and South Koreahave aso
proposed so-called * TRIPS-plus’ pro-
visions, i.e., provisionsthat go beyond
those included in the WTO's TRIPS
(Trade-Related Aspects of Intellectual
Property Rights) Agreement for en-
hancing therightsof intellectual prop-
erty holders. For instance, these two
countries have proposed that theterm
of apatent should be extended beyond
the 20-year period provided by the
TRIPS Agreement in order to com-
pensate for delays in obtaining mar-
keting approval for a patented prod-
uct. Further, South Korea has pro-
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posed that the patent term be extend-
ed if there was adelay in processing
a patent application.

Yet another ‘ TRIPS-plus’ provi-
sion, put forward by Japan, South
Korea and Australia, is in respect of
intellectual property protection of
plant varieties. These countries have
proposed that RCEP members should
compulsorily accept the framework
provided by the International Union
for the Protection of New Varieties
of Plants, better known as the UPOV
Convention. The framework that
UPOV currently follows (this was
adopted in 1991 and is hence com-
monly known asUPOV 1991) impos-
essevera limitationson the activities
of traditional farmers in developing
countries. The most important limi-
tation is that farmers are not allowed
to either save seeds of a protected
variety to be used in the following
year’s harvest, or exchange the seeds
with their farm neighbours. The
TRIPS Agreement, in contrast, does
not require WTO member states to
follow UPQV 1991, they can devel-
op their own sui generis system for
protecting plant varieties. India has
used thisflexibility to enact a sui ge-
neris system that allows farmers to
save seeds and exchange with their
farm neighbours.

Conclusion

The architects of the RCEP were
mindful of the need to address the
development aspirations of the par-
ticipating countries, for they designed
an agreement framework that looked
distinctly different from that of any
other agreement. We have elaborated
in this article that the negotiating
mandate for this regional integration
agreement, namely, the ‘Guiding
Principles and Objectives for Nego-
tiating the Regional Comprehensive
Economic Partnership’, emphasised
theimportance of ‘ equitable econom-
ic development and strengthening
economic cooperation among the par-
ticipating countries'. It also under-
lined the aspirations of ‘narrowing
development gaps among the parties
and maximising mutual benefits'. In
other words, economic development



and cooperation were seen as the
building blocks of the RCEP. We
have also explained that whilethe de-
velopment dimension is an integral
part of the RCEP negotiating agen-
da, this dimension has largely re-
mained on the backburner during the
negotiations that have taken place
thus far.'?

Our view is that in order to de-
liver outcomesthat are devel opment-
centric and inclusive, it is important
for the RCEPto deviate from the path
traversed by al other contemporary
FTAs. These FTAs have been driven
by dominant commercial interestsand
have thus militated against the inter-
ests of countries facing devel opment
deficits. The *disciplines’ introduced
by such FTAshave denied these coun-
tries the policy space that they must
have to climb the development lad-
der.

In other words, these countries
have been deprived of opportunities
to ‘defy their comparative advantag-
es'® and to therefore meet their de-
velopment aspirations. While the de-
velopment experiences of the present-
day advanced countries are rife with
examples where countries have ‘de-
fied their comparative advantages
over time, the FTAs have denied the
developing countries the chance to
follow suit.

Further, conventional FTAs are
driven by short-term sentiments; de-
velopment partnership is not part of
the DNA of these agreements. The
RCEP therefore needs to depart from
the narrowly focused objectives of
conventional FTAs and instead sup-
port the process of building an effec-
tive East Asian Community that
makesthe holistic development of the
region its core objective.

The members of this formation
need to recognise that in order to put
their economieson asustained growth
path, they would have to ensure that
their domestic economies are fully
attuned to taking advantage of the
market integration which they initi-
ated. This can be done only if the
RCEP members are given the oppor-
tunitiesto make the necessary adjust-
ments. Failureto ensurethiswill drive
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another wedge between the leading
and the lagging economies, raising
uncertainty about the process of inte-
gration itself.

Despiteitscritical importancefor
furthering the process of East Asian
integration, discussionsregarding the
future directions that the RCEP
should take have been extremely in-
adequate. In the absence of such dis-
cussions, the approach towards the
RCEP has been reduced to the pur-
suit of anarrowly focused goal of ‘yet
another FTA’.

In this article, we have tried to
give aglimpse of theimmense possi-
bilitiesthat the proposed regional eco-
nomic formation hasinforging avia-
ble East Asian Community. We ar-
gued that regional connectivity
projects, best described as regional
public goods, can provide a strong
impetus for the economic integration
of the region. These regional public
goods can result in benefits that far
exceed those provided by amere tar-
iff liberalisation exercise. The RCEP
can therefore provide a collective fo-
rum through which the participating
countries can work towards the long-
term development of their region. &

Biswajit Dhar is Professor of Economics at
the Centre for Economic Studies and Plan-
ning, Jawaharlal Nehru University, New Del-
hi.
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The TPP is dead. How will the
RCEP shape up?

In the following article, Kavaljit Singh considers the future of the RCEP in the
context of the impending demise of the TPP, the other Asia-Pacific trade treaty.

ON 21 November, US President-elect
Donald Trump announced that the US
will pull out of the Trans-Pacific Part-
nership (TPP) trade pact on his first
day in office (20 January). In avideo
message outlining hispolicy plansfor
the first 100 days in the Oval Office,
Trump stated: ‘| am going to issue a
notification of intent to withdraw
from the TPP, a potential disaster for
our country. Instead, we will negoti-
atefair, bilateral trade dealsthat bring
jobs and industry back on to Ameri-
can shores’

The administration of outgoing
President Barack Obama had been
trying hard to seek US Congression-
al ratification of the TPPthisyear but
it abandoned efforts after Trump’s
victory in the November presidential
election. The TPP faced stiff politi-
cal opposition cutting across party
lines and ideologies. Both the major
presidential candidates had expressed
their opposition to the TPP and
avowed to reject it if elected. Trump
was very vocal in his opposition to
the TPP as well as the North Ameri-
can Free Trade Agreement (NAFTA)
throughout his campaign, whereas
Hillary Clinton flip-flopped on the
TPP pact. While serving as US Sec-
retary of State, she had praised the
TPP as setting the ‘gold standard in
trade agreements’, but she reversed
her position during the presidential
campaign due to a tough primary
challenge from TPP critic Bernie
Sanders.

As per the rules laid out in the
TPP, the agreement allows atwo-year
ratification period in which at least
six original member countries, repre-
senting 85% of the combined gross
domestic product (GDP) of the group-
ing, should approve the text for the
agreement to be implemented. The
US alone accounts for nearly 60% of
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New Zealand'’s then Prime Minister John Key welcoming the signing of the Trans-
Pacific Partnership agreement in Auckland in February. If the US pulls out of the pact,
the TPP in its present form cannot enter into force.

the grouping’s GDP. Thus, with the
US announcing its withdrawal, the
TPP simply cannot enter into force
even if al the remaining 11 member
countriesratify it.

In simple terms, the TPP, in its
present form, is effectively dead.

What is the TPP?

Signedin February 2016, the TPP
pact involvesAustralia, Brunei, Can-
ada, Chile, Japan, Malaysia, Mexico,
New Zealand, Peru, Singapore, the
USand Vietnam. Theideaof aTrans-
Pacific Partnership had in fact been
initiated by four countries — New
Zedland, Singapore, Chile and Bru-
nei —way back in 2002.

Initially, the USwas not interest-
ed in joining the negotiations but
President Obama in November 2009
decided to take part. Later on, many
other countries such as Malaysia, Ja-
pan and Vietnam also entered the ne-

THIRD WORLD RESURGENCE No 314/315

gotiations. China did not join; al-
though it officially maintained that it
hasan ‘ open-minded attitude’ towards
the TPP, it was not ready to meet the
higher standards (particularly on the
operations of state-owned enterpris-
es) envisaged in the agreement.

Seven years of negotiations cul-
minated in the 4,500-page document
that is the TPP agreement. It is the
most ambitious free trade pact ever
signed. It ismuch more than atypical
free trade agreement (FTA) which
aims to reduce import tariffs on agri-
cultural and manufactured goods.
This is because the average applied
tariff rates among most TPP member
countries are already very low, so
thereislittle scope for further reduc-
tion.

The TPP represents a new gen-
eration of 21st-century trade agree-
ments creating new mechanisms to
govern cross-border economic activ-
itieswith much higher standardsthan



any existing bilateral, regiona and
multilateral trade agreements. As an-
alysts have pointed out, the TPPis a
kind of ‘economic constitution’ gov-
erning cross-border trade and invest-
ment with greater emphasis on the
removal of regulatory barriers.

The TPP is touted as the ‘gold
standard’ of trade and investment
agreements because it contains strin-
gent rules on a wide range of issues
such as cross-border investments, in-
tellectual property rights, state-owned
enterprises, government procurement,
electronic commerce, services liber-
alisation, regulatory coherence, la-
bour and the environment.

One of the most contentious is-
suesistheincorporation of an ‘inves-
tor-state dispute settlement’ mecha-
nism which would alow foreign in-
vestors from TPP member states to
bypass domestic courts of host states
and sue a host state through interna-
tional arbitration proceedings.

With the US and Japan in the
driving seat, the negotiating agenda
of the TPP was drastically reshaped
to suit their core interests, while oth-
er negotiating countries (particularly
the developing ones) did the heavy
lifting to meet the onerous demands
put forward by these two countries.

Concerned over the potential
negative effects of the TPP on jobs,
the economy and regulatory space,
civil society groupsand labour unions
from both sides of the Pacific
launched popular campaigns focused
on the secretive nature of the negoti-
ations and sought greater public par-
ticipation during the negotiation pro-
cess.

Obama’s pivot to Asia-Pacific

For the Obama administration,
the TPP was not purely a trade and
investment agreement. It foresaw
huge strategic value in joining this
pact. The TPP was a key component
of Obama’s policy of ‘rebalance’ to-
wardsAsiawhich rested on three pil-
lars: economic, political and securi-
ty. By 2011, the TPP had become the
linchpin of the administration’s * piv-
ottoAsia’ strategy to contain China's
economic and geopoalitical influence
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in the Asia-Pacific region.

Obama repeatedly emphasised
the importance of maintaining US
leadership in crafting global trade
rules and how the TPP would
strengthen the US’'s power in this
area. Inan opinion piecein the Wash-
ington Post, Obama stated: ‘ Ameri-
ca should write the rules. America
should call the shots. Other countries
should play by the rulesthat America
and our partners set, and not the oth-
er way around. That's what the TPP
givesusthepowertodo ... Theworld
has changed. The rules are changing
with it. The United States, not coun-
tries like China, should write them.
Let’s seize this opportunity, pass the
Trans-Pacific Partnership and make
sure America isn't holding the bag,
but holding the pen.’

Is ‘TPP minus one’ feasible?

Some trade experts argue that it
may be too soon to bury the TPP. Of
course, the TPP agreement could pos-
sibly survive provided the remaining
11 signatory countries drastically
modify the rules governing its entry
into force. The so-called * TPP minus
one' pact is theoretically possible. It
isalso conceivablethat countrieslike
Indonesia and Thailand may join the
TPP in future, thereby expanding its
membership.

However, oneis not sure wheth-
er all theremaining member countries
of the TPPwould agree to modify the
rulesgoverning itscominginto force.
With the lead country pulling out be-
fore the ratification process, the re-
maining members (particularly the
traditional allies of the US) may lack
motivation in ratifying and imple-
menting the pact. For instance, Viet-
nam has already decided to shelveits
ratification of the TPP. In a statement
issued on 17 November, Vietnamese
Prime Minister Nguyen Xuan Phuc
said, ‘ Vietnam has prepared adequate
conditions to join the 12-nation TPP.
However, as the United States has
announced to stop the deal, so Viet-
nam has not had enough basisto sub-
mit TPP participation to the National
Assembly.’

Moreover, many member coun-
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tries would not be keen to pursue a
‘TPP minuson€' pact dueto the lack
of exclusive accessto the US market,
which may have been a prime moti-
vation for them to join in the first
place.

The RCEP: The next best
hope?

In this rapidly evolving scenar-
io, many TPP members (in particular
Japan, Australia and New Zealand)
which are also members of the pro-
posed Regional Comprehensive Eco-
nomic Partnership (RCEP) will now
shift their attention to this pact. These
countries may further push for TPP-
like provisions in the RCEP in order
to secure the maximum possible out-
comewith theimminent demise of the
TPP deal.

It is hard to deny that for many
Asia-Pecific countries with a small
domestic market, the export econo-
my remains very important. Such
countries would prefer a deal to no
deal when it comes to joining a re-
gional economic bloc. Of late, TPP
member countrieslike Peruand Chile
haveaso showninterestinjoining the
RCEP.

The RCEP is a proposed mega-
regional free trade agreement be-
tween 16 countries (the 10 ASEAN
countries and their six FTA partners,
namely, Australia, China, India, Ja
pan, New Zealand and South Korea).
If accomplished, the RCEP would
pave the way to the creation of the
largest free trade bloc in the world,
covering 45% of the world's popula-
tion with acombined GDP of $22 tril-
lion and accounting for 40% of glo-
bal trade.

The RCEP would cover a wide
range of issues including trade in
goods, trade in services, investment,
intellectual property rights, competi-
tion policy, dispute settlement and
economic and technical cooperation.
The negotiations were officially
launched in November 2012 at the
ASEAN Summit in Cambodia and
the 16th round of negotiationswill be
held in Indonesiain December.



—— =
A negotiating session for the Regional Comprehensive Economic Partnership. With the
imminent demise of the TPP, many TPP members which are also members of the pro-

posed RCEP will now shift their attention to this pact.

China-led or ASEAN-centric?

Many commentators have de-
scribed the RCEP asa China-led trade
pact. There is no denying that China
is an export powerhouse in manufac-
tured goods and has enormous eco-
nomic clout intheregion, but it would
be erroneous to view the RCEP as a
China-led pact for three important
reasons. Firstly, the RCEP is an
ASEAN-centred FTA as it seeks to
harmoniseand build on existing FTAs
between ASEAN and its six trading
partners.

Secondly, having signed an FTA
with ASEAN is the precondition for
joining the RCEP negotiations. In oth-
er words, the US or any other coun-
try can aso join the RCEP negotia-
tions provided they first conclude an
FTA with ASEAN.

Thirdly, Japan has pushed for
strong RCEP rulesin the areas of in-
vestment and intellectual property
rights despite opposition from India
and other members. Leaked draft texts
of the RCEP reveal that TPP disci-
plines in areas such as investment,
intellectual property rights, services,
€l ectronic commerce and telecommu-
nications are currently under discus-
sion in the RCEP talks at the insis-

tence of Japan and South Korea.
Rethink of FTA strategy

In many important ways, theim-
minent demise of the TPP has eased
pressure on India and other develop-
ing countries which are not support-
ive of an ambitious agendaon invest-
ment, intellectual property rightsand
zero tariffs under the RCEP frame-
work due to potential negative im-
pacts on local producers and busi-
nesses. Such countries would prefer
the proposed pact to limit itself to a
modest agenda with adequate flexi-
bility available through provision for
special and differential treatment,
particularly to the least-developed
member countries of ASEAN.

For Indiaand many other devel-
oping countries, the pressure to sign
bilateral and regional FTAs in order
to counter other mega-regional trade
pacts (such as the TPP) has subsided
for the time being. Also, the demise
of the TPP deal has weakened the
negotiating position of countrieslike
Japan and Australiain the RCEP.

At the forthcoming round of
RCEP negotiations in December, In-
dia should forcefully argue that the
‘gold standard’ TPP framework has
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lost its appeal and popular support,
and that therefore only a modest
agenda based on the diverse cir-
cumstances of the negotiating
countries should be pursued at the
RCEP talks.

In the present context, when
world tradeis slowing and protec-
tionist tendencies arerising across
the developed world, India and
other developing countries should
rethink their FTA strategy in the
short and medium term.

What about NAFTA, TTIP
and FTAAP?

What will be the fate of the
US's other regional FTAS? It re-
mains to be seen whether Trump
will renegotiate or withdraw alto-
gether from NAFTA once he takes
office.

Since 2013, the US has been
negotiating the Transatlantic Trade
and Investment Partnership (TTIP),
another ambitious free trade agree-
ment, with the European Union. The
future of TTIP has become highly
uncertain in the wake of the Brexit
vote and Trump’s election victory.

To a large extent, the prospects
of aFree Trade Area of the Asia-Pa-
cific (FTAAP) would depend on how
negotiations proceed on the RCEP
and other FTAsintheregion. Theidea
of an FTAAP was proposed in 2006
by the Asia-Pacific Economic Coop-
eration (APEC) forum asalong-term,
comprehensive FTA covering the en-
tire Asia-Pacific region, but no con-
crete stepswere taken by APEC mem-
ber statesto turn it into areality.

At the APEC summit in Beijing
in 2014, China revived the FTAAP
idea by proposing a feasibility study
but the US and other members did not
support it. Given Trump’s stated pref-
erence for negotiating bilateral trade
deals, attemptsto launch negotiations
on giant regional trade pacts like the
FTAAPareunlikely to gather support
during his presidency. *

Kavaljit Singh works with Madhyam, a non-
profit organisation based in New Delhi de-
voted to research and public education on
economic and developmental issues. This
article first appeared on the Madhyam web-
site (www.madhyam.org.in).
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Will the RCEP morph into
another TPP?

In highlighting that the drafts of many of its key chapters are substantially similar to
those of the TPP, Sanya Reid Smith warns that the RCEP may end up as a replica

DURING Donald Trump’s campaign
to become US president, he had re-
peatedly said that he would withdraw
the US from the Trans-Pacific Part-
nership (TPP) on hisfirst day in of-
fice. After hewon the electionin No-
vember, he repeated this pledge. In
light of this, many are declaring the
TPP dead. However, the TPP provi-
sions have been proposed in a num-
ber of other trade negotiations, includ-
ing those on the Regional Compre-
hensive Economic Partnership
(RCEP), on the Trade in Services
Agreement (TiSA) and at the World
Trade Organisation (WTO). This ar-
ticle looks at some of the TPP provi-
sions which have been proposed in
the RCEP and their implications.
Sixteen countries are negotiating
the RCEP: the 10 countries of the
Association of South-East Asian Na-
tions (ASEAN) —Brunei, Cambodia,
Indonesia, Laos, Maaysia, Myanmar,
the Philippines, Singapore, Thailand
and Vietnam — and the six countries
that have free trade agreements
(FTAs) with ASEAN — Australia,
China, India, Japan, New Zealand and
South Korea. Of these 16 RCEP coun-
tries, seven are aso in the TPP! and
three are least developed countries
(LDCs): Cambodia, Laos and Myan-
mar. Therefore, if the TPP provisions
areagreed tointhe RCEPR, LDCswill
have to comply with rules that Cana-
da and the US (TPP but not RCEP
countries) do not have to agree to.
The RCEPisbeing negotiated in
secret and no texts of the chapters
being negotiated have been officially
released.2 However, a number of
RCEP chapters have been leaked —
thoseonintellectua property,®invest-
ment,* goods, services, telecommuni-
cations and the e-commerce terms of
reference® — and this article is based

of the former.

A chemical research and development facility in Nanjing, China. There are proposals
for the RCEP to restrict member governments from imposing performance require-
ments on foreign investors, such as requiring them to undertake R&D locally.

on these leaked chapters. As of the
date of the leaked texts, most of the
provisions were still proposals that
had not yet been agreed to by all
RCEP countries. This article |looks at
some of the main proposals that go
beyond the WTO rules.

Goods chapter

FTAs are typically thought of as
being about reducing or removing tar-
iffs (taxes) on imported products.
However, since ASEAN aready has
FTAs with all the other countriesin
the RCEP, there is not much more
ASEAN countries can expect to be
able to export via lower tariffsin the
RCEP. For example, Australia and
New Zeadland have already commit-
ted to removing all their tariffs on all
ASEAN products coming into their
countries, SOASEAN cannot increase
its exports to Australia and New
Zealand viathe RCEP. However, In-
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donesiaonly removed tariffs on 49%
of Indian exports to Indonesia under
the existing ASEAN-India FTA (and
Indiaonly removed tariffs on 79% of
Indonesian exports), so thereis some
room for further removal of tariffs
between those two countries in the
RCEP.

There are some RCEP countries
that do not have FTAs between them,
e.g., China-Indiaand China-Japan, so
they will be liberalising for the first
time viathe RCEP. It is not yet clear
what percentage of tariffs will be re-
moved under the RCEP (e.g., wheth-
er it is 100% or 90% etc).

In addition, thereisaproposal in
theleaked RCEP goods chapter to ban
export taxes between RCEP coun-
tries. Export taxes on raw materials
such as crude palm ail, timber, min-
erals etc are used by a number of
RCEP countries to encourage value-
added processing. Inthe TPP, Malay-
sia and Vietham were given excep-



tions to the ban on export taxes for
listed products. No such exceptions
have been proposed in the RCEP.

Investment chapter

Basicaly all the TPP's substan-
tive investment chapter rules and
main investor-state dispute settlement
(1SDS) provisions have been pro-
posed inthe leaked RCEP investment
chapter. So apart from a few safe-
guards proposed by some countries,
almost the whol e proposed text inthe
leaked RCEP chapter is the TPP in-
vestment chapter.

For exampl e, the broad definition
of foreign investment that gets pro-
tected by the investment chapter has
been copied from the TPP into the
RCEP. Thus, there are proposals in
the RCEP to give protection to:

* existing investments in RCEP
countries by investors from other
RCEP countriesaswell asinvestment
that entersthe RCEP country after the
RCEP starts operating

e companies, shares, debt, con-
tractua rights, permits, intellectual
property and many other things.

Restrictions on performance
requirements

The leaked RCEP investment
chapter also includes proposalsto re-
strict the ability of RCEP govern-
ments to require investors from any
country (including investors from
non-RCEP countries such as the US
or European Union) to undertake ac-
tivities that benefit the country they
are investing in, such as hire local
workers, transfer technology etc. This
restriction on ‘performance require-
ments makesit harder for RCEP gov-
ernmentsto make sureforeigninvest-
ment benefits their economy by link-
ing to local suppliers (e.g., of servic-
es such as banking, accounting, ad-
vertising etc), using local workersand
transferring technology. The pro-
posed restrictions on RCEP govern-
ments requiring investors to hire lo-
cal workers, do research and devel-
opment locally and haveregional/glo-
bal headquarterslocated in their coun-
try were not in the TPP. The RCEP
proposals thus give even more rights
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to investors and restrict governments
more tightly than in the TPP.

Furthermore, the proposed re-
strictions on performance require-
ments could constrain the use of laws
such as Malaysia's which require lo-
cally made programmes to be broad-
cast on television and radio for acer-
tain number of hours per day to en-
sure local culture and languages are
still seen and heard instead of cheap-
er American programming.

Theserulescould alsorestrict the
use of export taxes on products to all
countries, even though many RCEP
countries have successfully used ex-
port taxes on natural resourcesto de-
velop value-added processing of their
raw materias, e.g., pam oil, miner-
as, timber (into furniture), leather
(into bags and shoes) etc.

The proposed restrictions on per-
formance requirements would be on
a‘negativelist’ basis, i.e., they would
prevent the government from impos-
ing these performance requirements
in all sectors except those listed (and
even these exempted sectorswill pre-
sumably be heavily negotiated and all
RCEP governmentswill haveto agree
to give the exceptions).

The Japanese government iseven
proposing that RCEP governments
cannot set maximum royaltieson vol-
untary licences (to keep medicines,
climate change technology and other
technology affordable and to mini-
misetransfer pricing and tax evasion),
unless an exception has been agreed
to by all RCEP governments. This
RCEP proposa does not even have
the slight exceptions which Japan
agreed to in the TPP.

No exceptions for LDCs were
evident in the leaked version of the
RCEP investment chapter, even
though LDCs still have a transition
period at the WTO before they have
to comply with the WTQO’s minimal
restrictions on performance require-
ments.

Fair and equitable treatment

The leaked RCEP text contains
aproposal to giveinvestorsfrom oth-
er RCEP countries ‘fair and equita-
ble treatment’ (FET). Failure to ac-
cord FET is the most commonly in-
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voked ground for investors to sue
under investment treaties.

FET hasbeen given awiderange
of meanings by international tribu-
nals, including a ‘standstill’ on laws
and regulations. Thiswould mean that
RCEP governments cannot amend
their lawsif it harmed investorsfrom
other RCEP countries.

Such a standstill would be prob-
lematic for any government as they
often need to change their lawsin re-
sponseto changesin external circum-
stances such as financial crises, cli-
mate change or new information (e.g.,
that a chemical has now been found
to be dangerous, such as BPA in baby
bottles). However, developing coun-
tries and LDCs need to change their
laws even more as they often do not
yet have the laws they need in place
(e.g., controls on noise pollution). As
they develop and the regulatory ca-
pacity of their governments changes,
they will need to adjust their laws.
Therefore a standstill would be even
more risky for them.

FET hasbecome so controversial
that eventhe US agreed inthe TPPto
somedlight safeguards, but thesewere
not proposed in the RCEP at thetime
of the leaked text, even though it was
aready after the TPP had been con-
cluded. Canada and the EU have
greatly restricted the scope of FET in
their recently concluded Comprehen-
sive Economic and Trade Agreement
(CETA), while other countries (such
as Brazil) have excluded FET from
their recent investment treaties alto-
gether.

Expropriation

The leaked RCEP investment
chapter proposes compensation at fair
market value for direct and indirect
expropriation. Direct expropriation
(or nationalisation) iswhen agovern-
ment takes over aforeign investment
(e.g., afactory) and becomesthe own-
er of it. Indirect expropriationiswhen
a government action or series of ac-
tionssubstantially or permanently re-
duces the value of the investment.

Since investment is broadly de-
fined (see above) to include patents
and licences etc, compulsory licenc-
es (to make/import a cheaper generic



version of a patented medicine) and
taxation can possibly be deemed to
be expropriation. An exception has
been proposed for compulsory licenc-
esand other limitations on intellectu-
al property rights, but this, problem-
atically, is only if it complies with
WTO rules on intellectual property
(and the RCEP's intellectual proper-
ty chapter) —which makestheWTO's
intellectual property rulesenforceable
vialSDS (see below).

Since the RCEP's chapter on
general exceptions has not been
leaked, it isunclear if there will be a
taxation exception to expropriation
(e.g., the TPP's partial exception for
lowest common denominator taxes
that the investor’s home government
agrees do not constitute expropria-
tion). South K oreahas proposed mere
guidelinesregarding when taxationis
not expropriation, whereas ASEAN
has proposed to excludetaxation from
the whole investment chapter and In-
dia has proposed a partial exception.

There is no exception in the
leaked RCEP chapter to take into ac-
count an investor’s wrongdoing.
Thus, even if an investor breaks the
law (e.g., by polluting ariver withits
mining waste) in the RCEP country
it is investing in, and the host gov-
ernment punishesit by cancelling the
mining permit, the investor can still
sue under ISDS (see below) for the
lost profitsit would have madefor the
remaining years of the permit. This
happened to Ecuador when US oil
company Occidental broke Ecuador’s
law and Ecuador consequently can-
celled Occidental’s mining permit, as
it was permitted to do by its law and
the contract. Occidental sued Ecua-
dor under rules similar to those pro-
posed in the RCEP and won $1 bil-
lion.

ISDS

There are proposals to make the
RCEP investment chapter enforceable
via investor-state dispute settlement.
Thiswould alow investorsfrom oth-
er RCEP countries to sue an RCEP
government at an international tribu-
nal for unlimited monetary compen-
sation and interest (which can be com-
pounded every month at commercial
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interest rates from the date of the dis-
puted government action).

Countries have had to pay up to
morethan $1 billionin ISDSdisputes.
Even when the governmentswin, they
have still had to pay their own law-
yers fees (which amounted to $58
million in one case) 70% of thetime.
But when theinvestorswin, they have
only had to pay their own legal fees
40% of the time. Some governments
find the legal fees alone so unafford-
able that they are willing to settle the
dispute by dropping their proposed
law, as Uruguay was going to do for
its tobacco control measures until
Bloomberg funded its defence.

(Generadly the TPP' s dlight safe-
guardsinitsinvestment chapter have
also been proposed in the RCER, but
some have not. These may have been
the late additions to the TPP, but the
TPP negotiations were finished on 6
October 2015,% and the |eaked RCEP
text was as of 16 October 2015, so
al the TPP safeguards were known
and could have been added to the
RCEP investment chapter by the date
of thisleaked RCEP text.)

Intellectual property chapter

The RCEP has a number of pro-
posed rulesthat would provide broad-
er, longer and stronger intellectual
property protection than the WTO
rules require. Some of these are out-
lined below.

Likewith the TPP, thereisapro-
posal in the RCEP that RCEP coun-
tries must join the UPOV 1991 plant
variety protection treaty that increas-
estherights of seed companiesat the
expense of farmers' rights. UPOV
1991 requires farmers to pay royal-
ties to use commercial seed for 20 or
25 years and prohibits farmers from
swapping with each other commercial
seed that they have saved from ahar-
vest. A human rights impact assess-
ment of UPOV 1991 which included
the Philippines, an RCEP country,
found that:

e If the Philippines joined
UPOQV 1991 and therefore had to pro-
hibit seed exchange and seed banks
for protected plant varieties, itsfarm-
erswould haveto pay over four times
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more for seeds.

e Oneof thereasonsfor using
farm-saved seed or seed exchanged
with neighboursisthat it does not re-
quire cashin hand at the time of sow-
ing, which is often not available.

e Some Filipino farmers not-
edthat if UPOV 1991 wasimplement-
ed in the country, they would have no
money left for school fees and no
more food.

Like in the TPP, there is a pro-
posal in the RCEP for longer patent
terms (longer than the WTO’s 20
years) for two types of delays: in ap-
proving the patent (for any invention
including climate change technol ogy,
medicines and agricultural inputs)
and in assessing medicines as safe,
effective and of good quality. One of
these patent term extensions is trig-
gered by a shorter delay than in the
TPP. The patented versions of medi-
cinestotreat HIV/AIDS cost $15,000
per patient per year at the monopoly
price but once the patent expired, ge-
neric versions could compete and the
price fell to $67 per patient per year.
Thus, agreeing to the patent term ex-
tensions proposed inthe RCEP would
keep medicines at the high prices for
longer.

Furthermore, even if thereis no
patent, thereisaproposal inthe RCEP
to have amonopoly on medicinesfor
more than five years. This is longer
than the TPP's five-year equivalent
monopoly on medicines.

E-commerce chapter

Only the RCEP e-commerce
chapter’s terms of reference have
been leaked. However, they include
all the TPP e-commerce chapter pro-
visions. This includes provisions on
cross-border dataflowswith what are
likely to be insufficient privacy ex-
ceptions. If it isthe same asthe TPP,
it would mean that RCEP citizens
personal data (e.g., health, financial
and tax records) can be sent to any
country in the world (which has in-
sufficient privacy exceptions), where
it can then be sold to advertisers or
accessed by the US government (as
revealed by whistleblower Edward
Snowden).



Other chapters

Likemany other FTASs, the RCEP
islikely to have an exceptions chap-
ter which copies the health and envi-
ronment exceptions from the WTO.
However, these exceptions have prov-
en very difficult to use at the WTO,
with governmentsfailing to satisfy the
multiple criteriato use the exceptions
43 out of 44 times. Furthermore, the
exceptions may not apply to all RCEP
chapters. Thereisaprivacy exception
in the WTO rules, but it has a self-
cancelling sentence that has led to
doubts over its effectiveness.

As with most other FTAS, most
RCEP chapters are likely to be en-
forced by RCEP governments suing
each other at an international tribu-
nal. The winning government would
be able to impose tariffs on the los-
ing government until thelatter chang-
esitslaw to comply with the RCEP.

Conclusion

Even if the TPP does not come
into force due to Trump's election,
the TPP rules may be resurrected in
other trade agreements such as the
RCEP. L 2

Sanya Reid Smith is a legal adviser and se-
nior researcher with the Third World Net-
work.

Endnotes

1 The TPP countries are Australia,
Brunei, Canada, Chile, Japan,
Malaysia, Mexico, New Zealand,
Peru, Singapore, the United States
and Vietnam. Those in bold are
also in the RCEP.

2 TheGuiding Principlesfor the ne-
gotiations have been released: ht-
tps.//mfat.govt.nz/assets/_secured-
files’FTAs-in-negotiations/ RCEP/
Guiding-Principles-and-Objec-
tives-for-Negotiating-the-Region-
al-Comprehensive-Economic-
Partnership.pdf.

8 http://keionline.org/node/2472

4 http://keionline.org/node/2474

5 http://bilaterals.org/?-mega-region-
al-ftas-

5 http://dfat.gov.au/trade/agree-
ments/tpp/Pages/trans-pacific-part-
nership-agreement-tpp.aspx
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Lim Li Ching and Martin Khor

Reforms of the international trade regime
require a significant reduction or removal
of harmful subsidies currently provided
mainly by developed countries, while at the
same time alowing special treatment and
safeguard mechanisms for developing
countries in order to promote their
smallholder farmers’ livelihoods. Such
reforms, coupled with policies in support
of sustainable small-scale agriculture in
developing countries, would improve local
production for enhancing food security.

There is also a need for regulatory
measures aimed at reorganizing the
prevailing market structure of the
agricultural value chain, whichisdominated
by a few multinational corporations and
marginalizes smallholder farmers and
sustainable production systems. Policies
that increase the choices of smallholdersto
sell their productson local or globa markets
at a decent price would complement efforts
to rectify the imbalances.

In addition, a shift to more sustainable
and ecological agricultural practiceswould
benefit smallholder farmers by increasing
productivity while strengthening their
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resilienceto shocks, such asclimate
change, and reducing the adverse
impacts of conventional agricultural
practices on the environment and
health. The trade policy framework
should therefore support such a
shift.
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Civil society opposes stricter
medicine monopolies at RCEP

negotiations

The Regional Comprehensive Economic Partnership’s draft negotiating text, which
was leaked online, reveals that some countries are seeking ‘TRIPS-plus’ intellec-
tual property measures that could delay price-lowering generic drugs from entering
markets across the Asia-Pacific region. This commentary outlines key concerns
that civil society groups, treatment providers and academics have regarding not
only the intellectual property proposals but also the continuing lack of transparency

in the RCEP negotiation process.

Belinda Townsend, Shailly
Gupta, Patricia Ranald and
Leena Menghaney

THE Regiona Comprehensive Eco-
nomic Partnership (RCEP) is a free
trade agreement (FTA) currently un-
der negotiation between the 10 mem-
bers of the Association of South-East
Asian Nations (ASEAN) and the six
countries that have existing trade
agreements with ASEAN: Australia,
India, New Zeaand, China, Japan and
South Korea. The RCEPtalks, which
were launched in 2012, involve all
aspects of intellectual property (IP),
trade in goods and services, econom-
ic and technical investment and col-
laboration, dispute resolution, finan-
cial services, telecommunicationsand
electronic commerce (Townsend et a.
2015).

While the RCEP's areas of ne-
gotiation are not as extensive as the
30 chaptersin the Trans-Pacific Part-
nership (TPP) Agreement between
the United States and 11 other Pacif-
ic Rim countries, there are seven ar-
easthat overlap between thetwo. Civ-
il society groups have become con-
cerned especialy after draft negoti-
ating texts for an IP chapter in the
RCEP were made available online.
According to the leaked documents,
some countries, such as Japan, which

RCEP
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Activists at a demonstration held on the oc

casion of the 16th round of the RCEP

negotiations in Indonesia in December. The sign reads ‘RCEP = Expensive access to

medicines’.

are also apart of the TPP are includ-
ing similar detrimental |P provisions
in the RCEP that, if adopted, could
affect millions of people across the
region by delaying access to afford-
able and essential generic medicines.

Itisalso crucial to note here that
the TPP's IP provisions undermine
accessto affordable medicinesin sev-
eral of the countries by creating ad-
ditional monopolies that delay the
entry of affordable generics in the
market (amfAR: The Foundation for
AIDS Research 2015). While ratifi-
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cation and implementation of the TPP
is now increasingly in doubt, Japan
together with its allies will increas-
ingly focus on finalising an RCEP
agreement which contains similarly
damaging IP provisions for accessto
medicines.

Ever-increasing pressure on In-
diato agreeto harmful IP provisions
in the RCEP is particularly concern-
ing, asit would endanger millions of
people globally who rely on life-sav-
ing generic medicines sourced from
Indian generic manufacturers.



Concerns regarding access to
medicines in the IP chapter

In 2015, two draft negotiating
texts for an RCEP intellectual prop-
erty chapter were leaked online
(Knowledge Ecology International
2015a and 2015b). The documents
show that Japan and South Korea are
continuing to push for * TRIPS-plus
IP provisions similar to those in the
US-led TPP, which is considered the
‘worst trade deal ever for access to
medicines (Stiglitz 2016).

In 1995, the World Trade Organ-
isation (WTQO) Agreement on Trade-
Related Aspects of Intellectual Prop-
erty Rights (TRIPS) had delivered a
blow to growing generic competition
by ensuring the introduction of the
product patent system in key middle-
income countries. Thisgave pharma-
ceutical companies 20-year patents
and the opportunity to seek multiple
‘evergreening’ patents on essential
medicines that would further delay
low-cost generic versions from be-
coming available.

Global campaigns by public
health organisations and devel oping-
country governments achieved some
‘flexibilities' for developing countries
in the TRIPS Agreement in subse-
guent years. However, in order to be-
come compliant with its obligations
under WTO rules, India still had to
amend its patent law in 2005. Pro-
public-health legidators in India se-
cured health safeguards in the Patent
(Amendment) Act by referring to and
interpreting relevant flexibilities in
the TRIPS Agreement, al of which
provide significant benefitsto people
in India and across the developing
world. Legal safeguards include the
public’s right to challenge patent
claimsbefore and/or after patentsare
granted; examining patent claims
strictly and rejecting patents on new
usesand/or new formsof known med-
icines (as countries can define their
own patentability criteria); the right
to register generic versions of patent-
ed medicines; the right to issue com-
pulsory licences (CLs) tolocally pro-
duce more affordable generic versions
of patented medicines; and the early
working of patents to ensure imme-

Medicines being produced at a manufacturing unit on the outskirts of Mumbai. The
supply of affordable generic medicines from India— often known as the ‘pharmacy of
the developing world’ — could be threatened by the stringent intellectual property
provisions proposed for the RCEP.

diate availability if aCL isgranted or
once the patent expires.

The impact was clearly felt with
the early entry of generic antiretrovi-
ral drugsused for HIV treatment. This
has succeeded in reducing the cost of
first-line treatment drugs by 99%
(MSF Access Campaign 2014).
Countries like Indonesia, Malaysia
and Thailand have aso been able to
import low-cost medicines, in spite of
patent barriers, by applying compul-
sory licensing (Velasguez 2012).

Presently, as increasing patent
barriers lead to dramatically higher
pricesfor new drugsto treat hepatitis
C, tuberculosis and cancer, the need
for affordable generic medicines and
the continued use of flexibilities is
stronger than ever (Andrieux-Meyer
et a. 2015, MSF Access Campaign
2016a, The Economist 2016). Itiscrit-
ical that countries continue to make
use of public health safeguards in
their national patent laws to enable
access to affordable treatment for
their most vulnerable citizens.

A more recent leak of the RCEP
I P chapter’s consolidated draft nego-
tiating text confirmsthat TRIPS-plus
provisions are on the table (Knowl-
edge Ecology International 2016a).
These include demands for patent
term extension (Article 5.13) that
would extend the life of a patent ona
medicine beyond 20 years, and for
dataexclusivity (Article’5.16), which
would provide a monopoly on the
clinical trial data submitted to a drug
regulatory authority for a period of
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‘no less than five years’, and could
delay generic competition even for
new medicines that are off-patent.
Both these TRIPS-plus provisions
should be continuously rejected by all
other negotiators. Health groups are
calling for theremoval of patent term
extension and data exclusivity from
thenegotiating text. A clear precedent
for such removal existsin the EU-In-
dia FTA talks where the European
Commission withdrew these provi-
sions from future rounds of negotia-
tions with India (MSF Access Cam-
paign 2013).

Wide-ranging enforcement
measures threaten access to
affordable medicines

The consolidated draft RCEP text
extends enforcement measures to
cover all areas of |P and goes beyond
the obligations of the TRIPS Agree-
ment. Elevated levels of enforcement
increasethelikelihood of seizuresand
legal actions against legitimate sup-
pliers of generic medicines. Provi-
sions in the RCEP draft suggest that
abroadened scope of | P enforcement
could affect treatment providers and
the generic medicinesdistribution and
supply chain and put them at risk of
litigation and court cases (Article
9bis.7). Such provisions are in con-
trast to judicial activism that is in-
creasingly creating legal precedents
towardsremediesfor IPinfringement
that provide the patent holder with
royaltiesinstead of enforcing monop-



oliesthat undermine access
and competition.

The impact of over-
reaching IP enforcement
border measures has al-
ready been documented in
the past. For example,
wrongful seizures by cus-
toms authorities in the EU
of Indian generic medicines
in transit to Brazil and of
HIV drugs en route to Ni-
geria severely affected pa-
tients in those countries
(Bridges 2009). The current RCEP
text on border measures makes no
reference to exceptions and safe-
guardswhich arecritical in safeguard-
ing legal shipments of generic phar-
maceuticals in transit.

The draft RCEP text on enforce-
ment omits several procedural guar-
antees, safeguards and protections
provided by the TRIPS Agreement,
with several proposals going beyond
the TRIPS standards (Weatherall
2016). Even the controversial Anti-
Counterfeiting Trade Agreement
(ACTA) alows countries to exclude
patents and test data from the scope
of the civil and border enforcement
provisions (Footnotes 2 and 6 of the
ACTA final text).

In the RCEP negotiations on IP
enforcement, ASEAN and India
should continue to oppose TRIPS-
plus enforcement measures and spe-
cifically seek exclusion of patents, test
dataand civil trademark disputesfrom
civil remedies and border measures.

Failure to protect least
developed countries (LDCs)

The consolidated draft IP chap-
ter of the RCEP does not adequately
protect thetransition period available
to*least devel oped” member countries
— Cambodia, Myanmar and Laos —
that would enable them to delay the
implementation of the TRIPS Agree-
ment vis-a-vis pharmaceuticals.

Production of and accessto low-
cost generic medicinesis possiblein
L DCs because they have been grant-
ed a specific pharmaceutical transi-
tion period under the TRIPS Agree-
ment in recognition of their econom-

4

Increasing patent barriers are Ieing to dramatically higher
prices for new drugs to treat hepatitis C and other diseases.

ic, financial and administrative con-
straints and the need to make or pro-
cure low-cost medicines. Under this
transition period — which can be ex-
tended — LDCs do not have to apply
or enforce TRIPS provisions concern-
ing patentsand test data protection for
pharmaceutical products until 1 Jan-
uary 2033 (TRIPS Council Decision
IP/C/73, World Trade Organisation
2015). This provision enables local
production, technological advance-
ments and theimport of generic med-
icines, which would, in turn, smooth
the transition process.

Moreover, there are signs that
Cambodia will soon ‘graduate’ from
LDC statusto amiddle-income state,
which would require it to adopt the
TRIPS provisions immediately
(Kawamura 2014). It may then find
itself compelled to adopt not only a
product patent system under the
TRIPS Agreement but also TRIPS-
plus provisions under the RCEP,
which would severely threaten the
registration and supply of affordable
medicines on behalf of treatment pro-
viders, health programmes and pa-
tients.

In light of these arguments, the
RCEP should recognise and uphold
the current transition periods and
waiver vis-a-visintellectua property
granted to LDCs as well as preserve
the ability to seek additional exten-
sions of the LDC waiver under WTO
rules (M SF Access Campaign 2016b).
Infact, the RCEPtext should encour-
age L DCstofully utilisethesetransi-
tion periods and ensure that countries
like Cambodia, when they graduate
to middle-income status, have the
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flexibility to incorporate
public health safeguardsinto
their patent system.

Concerns on inclusion
of IP in investment
chapter

There are 13 mentions
of the term ‘intellectual
property’ in the current
leaked draft of the RCEPin-
vestment chapter (Knowl-
edge Ecology International
2016b). It is obvious that the degree
to which 1P measures are included or
excluded in the RCEP text is crucial
sincethiswill determinewhether mul-
tinational pharmaceutical companies
will be able to exact costly damages
from countries like India whose
patent law and its application have
been constantly challenged and criti-
cised by industry pressure groups.

Asin the TPP text, if an inves-
tor-state dispute settlement (ISDS)
mechanism was agreed to in the
RCEP, pharmaceutical companies
could sue governments in secret ar-
bitration tribunals and claim huge fi-
nancial compensation if any | P-relat-
ed law, policy, rule, regulation, court
decision or other action is deemed to
interferewith their profits, even when
these government actions are in ac-
cordance with national law and the
TRIPS Agreement.

For example, in 2012, the US
pharmaceutical firm Eli Lilly & Com-
pany started proceedings against the
government of Canada through the
| SDS mechanism of the North Amer-
ican Free Trade Agreement (NAFTA)
and claimed $500 millionin compen-
sation (Eli Lilly 2012, Palmer 2013).
The proceedings were triggered by
the routine decisions of a Canadian
court to invalidate evergreening pat-
ents on two of Eli Lilly’s medicines:
Stratterafor attention-deficit hyperac-
tivity disorder (ADHD) and Zyprexa
for schizophrenia. In this case, the
Canadian court invalidated the two
patents because they were found not
to deliver the promised health bene-
fits and thus failed the test of effica-
cy (Hakert 2013). This ISDS case
filed by Eli Lilly challenges a legiti-



mate legal practice of testing the va-
lidity of a granted patent before do-
mestic courts of law and ensuring a
higher level of legal scrutiny in de-
termining whether a patent is worth
enforcing.

RCEP countries should resist the
inclusion of 1SDS in the investment
chapter. Broader concerns about
ISDS have been articulated by sever-
al countriesparticularly Indiaand In-
donesia in recent years, and these
countries have intensified the review
and termination of previous bilateral
investment treaties containing prob-
lematic provisions (Kollamparambil
2016).

‘Pharmacy of the developing
world’ threatened

Since India is one of the coun-
tries included in the RCEP negotia-
tions, the proposed TRIPS-plus mea-
suresare all the moreaarming. India
— often known as the ‘pharmacy of
the developing world’ for its wide-
scale production of generic medicines
—suppliesaffordablelife-saving med-
icines needed to treat communicable
and non-communicable diseases in
developing countries. Two-thirds of
all the drugs Médecins Sans Fron-
tieres (MSF) purchases to treat HIV,
tuberculosis and malaria are generic
medicines from India. To ensure an
uninhibited supply of generic medi-
cineswhich M SF along with so many
people in developing countries rely
upon, the authors have been urging
RCEP negotiators to make sure that
the trade agreement does not impose
any TRIPS-plus barriers on India.

SDG commitments
undermined

In 2015, all RCEP negotiating
countries signed the United Nations
Sustainable Development Goals
(SDGs) (United Nations 2015). These
goasincluded acommitment to * pro-
vide access to affordable
essential medicines and vaccines, in
accordance with the Doha Declara-
tion on the TRIPS Agreement
and Public Health, which affirms the
right of developing countries to use
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tothefull the provisionsintheAgree-
ment on Trade Related Aspects
of Intellectual Property Rightsregard-
ing flexibilities to protect public
health, and, in particular, provide ac-
cess to medicines for al’.

TheTRIPS-plusprovisionsinthe
leaked RCEP IP chapter draft contra-
dict the spirit of the SDG agenda by
potentially delaying accessto afford-
able medicines in low- and middle-
income countries.

Suggested RCEP-TPP
convergence

After the signing of the TPP in
February, RCEP negotiating countries
began to publicly frame the RCEP as
a ‘stepping stone’ towards a conver-
gence with the TPP and towards an
all-encompassing ‘ Free Trade Areaof
the Asia-Pacific’ (Reuters 2015).
There are seven countries that are
common to both the TPP and the
RCEP — Australia, Brunei, Japan,
Malaysia, New Zealand, Singapore
and Vietnam.

However, it is crucial to keep in
mind that the TPP's IP provisions
favour multinational pharmaceutical
companies by providing increased
monopolies on medicines. These
stringent provisionswill possibly de-
lay generic competition in several of
the TPP countries (Intellectual Prop-
erty Watch 2015).

Accordingto therecent draft con-
solidated RCEP text, India and
ASEAN appear to be seeking to main-
tain the status quo in accordance with
the TRIPS Agreement. Nonetheless,
with seven of the 16 negotiating coun-
trieshaving already accepted TRIPS-
plus provisions in the TPP such as
data exclusivity and patent term ex-
tension, non-TPP signatories may be
pressured to adopt TRIPS-plus|Ppro-
visionsin the RCEP It remainsto be
seenif Indiaand ASEAN will beable
to sustain a position that does not go
beyond TRIPS standards.

Reflections on the RCEP
public engagement process
(or the lack thereof)

During the negotiations for the
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TPP, even though the discussion texts
remained secret, some countries host-
ed stakeholder consultations that en-
abled substantial presentations by
academics and civil society to the
negotiators. Official public engage-
ment in the course of the RCEP ne-
gotiations, however, has been much
more limited.

Stakeholder consultations were
not organised by India, South Korea
and Malaysia when they hosted the
RCEP negotiating rounds. The 12th
round of negotiations, held in Perth,
Australia, did provide some spacefor
academics and civil society to voice
their viewson IPand investment. The
‘consultations’ held in Auckland,
New Zealand, during the 13th round
were much more limited, with stake-
holders given two minutes each to
present their concerns to negotiators.
This contrasts sharply with the
RCEP's engagement with the busi-
ness community, which have been
granted regular access to share their
views since the negotiations began
(Asian Trade Centre 2015).

In Auckland, in addition to con-
cerns about the impact of proposals
for increased medicine monopolieson
public health, stakeholdersal so raised
questions regarding the lack of trans-
parency in the negotiations and the
need for access to the document text.
However, it again seemed that the
consultation processwas substantially
lopsided towards industry, insofar as
industry groups had far moreinvolve-
ment before and during the negotia-
tions.

No public stakeholder consulta-
tionswere held in the next two nego-
tiating rounds, held in Vietham and
China. Indonesia, whichishosting the
next round of negotiationsin Decem-
ber, has organised a stakeholder con-
sultation.

While efforts to engage the pub-
lic through some stakeholder consul-
tations are welcome, it is essential to
remember that as the document text
becomes more detailed and compli-
cated, especially as negotiations pro-
ceed, access to this draft text is cru-
cial so as to enable meaningful con-
sultation and input from civil society
groups and academic experts. Such



input would improvethequdity of the
text and help to ensure that it does
not negatively impact on public health
or have other unforeseen consequenc-
es. Secrecy isthe surest sign that ne-
gotiators are faced with decisionsthat
could adversely affect the public in-
terest, including public health.

For the December round of ne-
gotiationsin Indonesia, it remainsto
be seen whether textswill bereleased
and whether there will be a greater
effort to alow civil society and aca-
demics to engage meaningfully with
negotiators.

If the RCEP negotiations proceed
without publication of draft texts and
meaningful consultation with civil
soci ety groups and academic experts,
the RCER , if and when it is conclud-
ed, is likely to face the same strong
public opposition and political barri-
ers to implementation as the TPP to-

day.
What’s next?

To summarise, some countriesin
the RCEP negotiations are seeking to
not only extend patent monopolies
beyond the TRIPS-mandated 20 years
but also require stronger IP enforce-
ment measures, without weighing the
long-term impact on access to medi-
cines. If these TRIPS-plus proposals
were incorporated into the RCEP
agreement, they would likely delay
the market entry of cheaper generic
medicines in severa low- and mid-
dle-income member countries, which
are aready facing crippling cost bur-
densthat hinder affordable treatment
(Low et a. 2014).

Inparalel, thelikely withdrawal
of the US from the TPP (The Guard-
ian 2016) and that agreement’s im-
pending collapse could trigger a
strong political push from govern-
ments such as Japan (The Japan
Times 2016) to speed up the RCEP
negotiations and resolve differences
in the upcoming negotiating rounds.
Health organisations following the
developments in the RCEP |P nego-
tiations are concerned that, having
seen its plans to increase market mo-
nopoliesfor pharmaceutical corpora
tions through the ambitious TPP
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thwarted, Japan with the help of its
alies will increase pressure on Indi-
an and ASEAN negotiatorsto ensure
TPP-like IP provisions are included
in the RCEP agreement.

Against this backdrop of height-
ened RCEP negotiations, the report
of the UN Secretary-General’s High-
Level Panel on Access to Medicines
was released in September. The Pan-
el had been mandated to recommend
solutions to, among others, remedy
the growing ‘incoherence’ between
the right to health and trade agree-
ments. Its report clearly recognises
that today all countries — developed
and developing — face challenges in
ensuring the availability and afford-
ability of pharmaceutical products
that people need to live healthy lives.
Thereport recommendsthat countries
undertake rigorous public health im-
pact assessments of proposed trade
agreementsasanimperativetoinform
the negotiations. It also encourages
countries to better use the legal flex-
ibilities available under the TRIPS
Agreement to ensure affordable med-
ical products. Most importantly, the
report advisesthat future trade agree-
ments should not include patent rights
without true innovation, and other
measures that lengthen monopoly
rights (United Nations Secretary-
Generd’s High-Level Panel on Ac-
cess to Medicines 2016).

So far, India and ASEAN nego-
tiators have pushed back on accept-
ing any IP provisions in the RCEP
agreement that go beyond TRIPS
rules and undermine the future of ge-
neric manufacturing and supply of
low-cost medicines.

Developing countries and treat-
ment providers who depend on af-
fordable generic medicines will be
watching the RCEP talks closely and
pushing to support India’sdecision to
continueits longstanding tradition of
placing the interests of patients first
in trade negotiations. 2

Belinda Townsend is at the School of Human-
ities and Social Sciences, Deakin Universi-
ty, Australia. Shailly Gupta is Deputy Head
(India) of the Médecins Sans Frontieres
(MSF) Access Campaign. Patricia Ranald is
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The RCEP, IPRs and the threat
to traditional farming

The stringent intellectual property rules being pushed for adoption by some RCEP
members will have an adverse effect on the livelihoods of small and traditional
farmers in poorer member states, warns Shalini Bhutani.

GOVERNMENTS in the Global
South are known to be wary of
‘TRIPS-plus’ rules on intellectual
property (IP), including in the seed
sector. However, |P protection stan-
dards at alevel higher than that man-
dated under the World Trade Organi-
sation (WTO) Agreement on Trade-
Related Aspects of Intellectual Prop-
erty Rights (TRIPS), continue to be
pushed for in the mega-regional free
trade agreements (FTAS) under nego-
tiation. Thisisparticularly true of the
Regional Comprehensive Economic
Partnership (RCEP) that is on the ta-
ble between ASEAN and its six ex-
isting FTA partners.

Another planned mega-regional
trade pact, the Trans-Pacific Partner-
ship (TPP) signed in February 2016,
may dieapremature death dueto lack
of support from the incoming Presi-
dent of the US, a leading member
state. The TPP has 12 countries from
the Asia and Pacific region, seven of
which are al'so vying to be part of the
RCEP (seetable next page). I rrespec-
tive of the future of the TPP, howev-
er, it has been able to export its
‘TRIPS-plus’ IP standards into the
RCEP negotiations.

The TPP's chapter on intellectu-
al property rights (IPRs), which sets
higher levels of protection than the
TRIPS Agreement, is designed to be
the new ‘gold standard’ for IP rules
in trade agreements. There is a risk
of spillover effects from the TPP on
the RCEP, given the overlapping
membership between the two.

Theconcernsof ordinary citizens
in countries negotiating the RCEP are
therefore not misplaced. Those RCEP
members taking a more cautious ap-
proach on expanding IP rules will be
under pressure to go beyond their
currently TRIPS-compliant domestic

A community seed bank in India. Seed saving and other traditional seed practices by

farmers could be at risk if India is compelled under the RCEP to join the UPOV 1991

plant variety protection treaty.

laws. These governmentswill need to
stay strong for their small farmersand
peasant cultures, in view of the po-
tential adverse effects of TRIPS-plus
norms on the seed sector.

Seed freedoms under threat

The current IP text (leaked in
October 2015) proposed for the
RCEP pushes for accession by all
RCEP member statesto the 1991 Act
of the International Convention for
the Protection of New Varieties of
Plants (UPOV 1991). Among the
RCEP's 16 countries, seven are a-
ready members of UPOV: Australia,
China, Japan, New Zealand, Sin-
gapore, South Korea and Vietnam.
The other RCEP countries which are
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not UPOV members, including India,
are coming under pressure to join
UPQV 1991 —the most stringent ver-
sion of UPOV —to provide | P protec-
tion for plant breeder rights (PBRS)
at the cost of farmers' rights.

India already has a PBR law on
seeds called the Protection of Plant
Varieties and Farmers' Rights Act,
2001. TheAct hasintentionally been
kept less stringent than UPOV 1991
to allow farmersto continuewith their
seed practices, imposing only a re-
striction on sale of packaged seed of
protected plant varieties. This space
for both small farmers and public
breeders is at risk of being lost if
countries like India relent to amend-
ing their PBR lawsin linewith UPOV
1991.

cc Bioversity International/P. Bordoni



Seed laws the world over are al-
ready becoming more restrictive for
farmer seed systems. The seed indus-
try in India (through the National
Seed Association of India) and in the
region (through the Asia & Pacific
Seed Association) has been lobbying
governments for harmonisation of
seed laws.! It is against any dilution
of UPOV 1991 standards that would
alow for farmers' freedomsat the cost
of economic rights of corporate
breeders.

People’s knowledge on
biodiversity

Another areawhere |P rules can
have a serious impact on livelihoods
isbiodiversity-based people’sknowl-
edge. Indiaisthe only RCEP country
that hasexplicitly proposed theinclu-
sion of ‘traditional knowledge' inthe
agreement text. The proposal from
Indiaraises several points relating to
genetic resources, traditional knowl-
edge and folklore. These are in line
with the international Convention on
Biological Diversity (CBD), but are
opposed in the RCEP talks by Japan,
South Korea, Australia and ASEAN.

All RCEP countries are already
members of both the WTO and the
CBD. In fact, many of the RCEP
countrieshad previously cometogeth-
er in the 17-member Like-Minded
Megadiverse Countries (LMMC)
group of nations which are rich in
biodiversity. Their shared interests
with respect to preventing ‘biopira-
¢y’ and promoting fair sharing of ben-
efits from the use of genetic resourc-
es need to be remembered.

India has been seeking a * biodi-
versity amendment’ to the TRIPS
Agreement,? while having amended
itsnational patent law toinsist ondis-
closure of the country of source and
geographical originfor patents sought
on traditional knowledge. Like other
biodiversity-rich countries in the re-
gion, it has previously had problems
with ‘biopiracy’ from user countries
like Japan. Japanese companies such
asthebrewer Sapporo haveinthe past
sought patents on India's genetic re-
sourcesand people sknowledge, sans
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Membership overlap between the RCEP and the TPP
RCEP TPP
16 members 12 members
ASEAN 10
Brunei Brunei
Cambodia
Indonesia
Laos
Malaysia Malaysia
Myanmar
Philippines
Singapore Singapore
Thailand
Vietnam Vietnam
plus plus
Australia Australia
China
India
Japan Japan
New Zealand New Zealand
South Korea
plus
Canada
Chile
Mexico
Peru
USA

any benefit sharing or prior informed
consent.®

Under the Indian proposal in the
RCEP negotiations, RCEP countries
must become members of the Nagoya
Protocol, a sub-treaty under the CBD
on access to genetic resources and
benefit sharing. Meanwhile, asasign
of the challenges faced in this area,
India sown regulations on access and
benefit sharing, issued in November
2014 in compliance with the Nagoya
Protocol, have been challenged by
Ayurvedic medicine manufacturers
opposed to benefit-sharing obliga-
tionsthat they view asa‘doubletax’ .4

The protection of people’s
knowledge and their priority access
to their local biological resourcesis,
however, not articulated as a non-ne-
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gotiablein the RCEPtalks. There are
currently no exceptions envisaged to
the RCEPrulesto safeguard peopl€e's
knowledge (unlike the ‘exception
clause’ that would enable the New
Zealand government to provide pref-
erential treatment to the country’sin-
digenous Maori population in accor-
dance with the Treaty of Waitangi).

Data exclusivity

Thereisanother aspect of |Pthat
is intrinsically linked with the seed
discussion: data exclusivity on agri-
cultural chemicals. While the de-
mands of agroecology requirethat we
move our farming systems away from
useof harmful chemical fertilisersand
pesticides, the fact is that wherever



the mainstream industrial model of
agriculture prevails, it remainschem-
ical-intensive.

The stronger RCEP members
with agribusinesses which have an
interest in marketing their agrochem-
icals in the Asia and Pacific region
will insist on data exclusivity to de
facto extend the patent protection
periods of their products. Thiswould
also act as a disincentive against
cheaper generic versions.

IPR enforcement

Enforcement implies compelling
the observance of laws, and the strict
application of laws cannot happen
without the support of state machin-
ery. Soitiswith IP. Those promoting
amaximalist IP agendainsist that 1P
laws should not only be passed but
also be strictly enforced. The reme-
dies typically include civil, criminal
or administrative remedies. It can
mean heightened demands on cus-
toms officials to check for and take
action against what may be classified
as ‘counterfeit’ goods. Demands for
IPR enforcement by trading partners
can a so take theform of aninsistence
on border measures to check if ge-
neric versions of 1P-protected goods
are crossing borders.

The stress on enforcement out-
side of the WTO is among the rea-
soNs certain countries may not want
to move away from the WTO'’s mini-
mum |P standards. It is also the rea-
son the RCEP countries which want
higher |P standards and face resis-
tance on that front, are now contem-
plating making the demand for strict
IPR enforcement.

Domestic measures

RCEP countries might also be
undertaking unilateral measureson |P
at the domestic level which may lock
them into positions at the negotiating
table.

For example, India’snew Nation-
al IPR Policy 2016 statesthat the gov-
ernment will ‘engage constructively
in the negotiation of international
treaties and agreements in consulta-

tion with stakeholders; examine ac-
cession to some multilateral treaties
which arein India's interest; and be-
comesignatory to thosetreatieswhich
India has de facto implemented to
enable it to participate in their deci-
sion making process'. This could go
against the strong position against
UPOQV that India has so far taken in
the RCEP talks.

Japan’s lower house of Parlia-
ment has already ratified the TPPand
passed alaw related to the TPP (even
though the chances of the TPP enter-
ing into force seem bleak after Donald
Trump’s win in the US presidential
election). Committing to the TPPlev-
el of IP protection gives countries a
reason to demand the same standards
in their other trade negotiations. In-
deed, Japan has, along with South
Korea, been placing strict | P demands
on the other RCEP countries.

Conclusion

Balancing internal and external
pressures in the RCEP negotiations
will be a tightrope walk for govern-
ments, with small farmers and seed
savers seeking freedomsin their seed
practices rather than free trade with
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Indian farmers purchasing cotton seeds at a shop. The seed industry in India and in
the region has been lobbying governments for harmonisation of seed laws to provide
protection for plant breeder rights at the expense of farmers’ rights.

not-so-free [P rules.

Citizensand peopl€e’ sgroupswill
have to stay watchful against any
TPP-style | P standards being slipped
into the RCEP, even if the TPP itself
does not become areality. The entire
RCEP negotiating process al so needs
to be opened up to allow for more
public debate.

Meanwhile, trade negotiators
need to be aware that, particularly
with respect to IR, ‘ TPP-plus’ can be
worse than ‘ TRIPS-plus'’! *

Shalini Bhutani is a Delhi-based legal re-
searcher and policy analyst who works on
trade issues across the Asian region.

Endnotes

1 For the love of the seed industry.
http://indiatogether.org/indian-
seed-congress-2015-agricultural -
alliance-between-industry-and-
public-sector-agriculture

2 https://www.grain.org/article/en-
tries/711-trips-close-call-in-geneva

3 http://www.downtoearth.org.in/
bl og/japanese-biopiracy-of-our-
ballia-barley-43533

4 Ayush cos move Bombay HC
against enforcing ABS compliance.
http://www.pharmabiz.com/
NewsDetails.agpx?ad=92576& sd=1
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The RCEP and the shrinking of
public policy space

Jane Kelsey explains how the RCEP services chapter will erode the regulatory
capacity of the governments of developing and least developed countries.

THE Regional Comprehensive Eco-
nomic Partnership (RCEP) is shroud-
edin secrecy, just like the other mega-
regional agreements that people are
rejecting as an assault on their right
to decidetheir own future, such asthe
Trans-Pacific Partnership (TPP) and
the Transatlantic Trade and Invest-
ment Partnership (TTIP) between the
United States and the European
Union.

Thedraft servicesand investment
chapters of the RCEP were leaked
some months ago. These texts are
now dated, but they remain the best
publicly available source of informa-
tion and provide disturbing insights
into what is happening behind closed
doors. The likely failure of the TPP
has intensified pressure from minis-
ters to conclude the RCEP. That
makesit all the more urgent to expose
how the governments of developing
countries and least developed coun-
tries (LDCs) are being pushed into
accepting an outcome that could
cause severe damage to their econo-
mies and societies in the future.

The RCEP services text dated
August 2015 embodiesthe anti-social
and anti-democratic essence of these
agreements. Services are treated as
commercial products that are ex-
changed for money through markets.
That very narrow view takes prece-
dence over the social, employment,
development and environmental di-
mensions of services that govern-
ments would usually give priority to,
or at least treat as equally important
when they make and implement poli-
cy and law. The RCEP rules aim to
weaken such laws and policies, which
foreign firms say make it harder for
them to sell their services and com-
pete with locals, even when they are
massive transnational companies.

But these new-generation mega-
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Protestors holding up abanner which reads ‘Mega-FTAs RCEP, EU-CEPA, TPP threat-
en state sovereignty’ on the occasion of the December negotiating round for the RCEP
in Indonesia. The proposed services chapter of the RCEP would impose severe re-
strictions on the regulatory sovereignty and policy space of governments.

deals are not just more of the same.
Their rulesand obligationson servic-
es are much more potent than the
World Trade Organisation (WTO)'s
General Agreement on Trade in Ser-
vices (GATS) and earlier free trade
agreements (FTAS). In the past, rich
countrieswere principally concerned
about gaining access for their corpo-
rationsto other countriesthrough for-
eign investment. Now they want to
control the global supply chains and
digital platforms through which glo-
bal capitalismwill operatefor the 21st
century. That means the right to sup-
ply servicesfrom outside the country
and preventing governmentsfrom re-
quiring them to have alegal presence
inside the country. New technologies
should be alowed to deliver services
with no new restrictions. Rules that
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guarantee money flows into and out
of the country to pay for those servic-
es are equally important. So is the
right to store data, including financial
data, anywhere in the world.

Making more services available
through the Internet from outside the
country can facilitate cheaper access
to more diverse servicesfor develop-
ing countries. But it also consolidates
the power of dominant playersin ser-
vices supply chainsand value chains.
Countries and communitieswho rely
on these services become dependent
on offshore suppliersover whom they
havevery littleinfluenceand who can
avoid local responsibilitiesin areas of
taxation, training and employment,
supporting small businesses, technol-
ogy transfer, cultura relevance and
legd liability.



The power politics of RCEP
services

The leaked RCEP services text
revealsthevery different positions of
the 16 negotiating countries. Austra-
lia, Japan, New Zealand and South
Korea have been aggressive in their
demands and are insisting on new
ways to bind the hands of govern-
mentsin the future. These four coun-
triesare part of agroup that call them-
selves the ‘Really Good Friends of
Services which arenegotiating aplu-
rilateral Tradein ServicesAgreement
(TiSA) that is designed for export
back into the WTO, where they have
not been able to upgrade the GATS
because of resistance from the Glo-
bal South and from civil society.

In the RCEP talks, ASEAN is
negotiating with a single voice on
behalf of its 10 members. It is diffi-
cult to know how much they are re-
sisting individually or collectively.
They seem to have agreed to the
framework and are arguing about how
far it should go and which parts are
voluntary. India, on its part, has pro-
posed some novel arrangements and
protections, while pursuing its own
ambitions to increase the mobility of
services professionals and facilitate
itsback-office operations, but it seems
to have few alies. As of ayear ago,
China had not played a prominent
role.

Similar dynamics are evident in
the leaked RCEP investment chapter.
Japan and South Korea have tabled
hardline pro-investor rules and rights
of enforcement that are based on the
failed TPP. India proposed a differ-
ent approach based on its new model
bilateral investment treaty (BIT) that
seeks to preserve more power for the
state and the domestic courts. China
was midway —wanting protection for
its investors offshore while protect-
ing its regulatory authority at home.

Handcuffs on the future

To date, the RCEP's chapter on
investment has attracted more atten-
tion than the services chapter. That
reflects the international backlash
against such pro-investor rules and

o

Restrictions on the number and size of hotels in a rgion, for example, would be
prohibited under proposed RCEP rules that require governments to open and keep
open their services markets to foreign firms.

the ahility of corporations to enforce
them directly against governments
through investor-state dispute settle-
ment. But the services chapter of the
RCEP would impose at least as se-
vere restrictions on the regulatory
sovereignty and policy space of gov-
ernments, with serious social, envi-
ronmental, cultural, gender, political
and economic consequences.

Both chapters would allow gov-
ernmentsto preserve somerightsover
their future decisions through inter-
related schedules of commitments.
But that would be limited and sub-
ject to agreement by all other parties.
The RCEP has not adopted the ‘ neg-
ative list’” approach to services com-
mitmentsthat would require countries
to state what laws, regulations and
activities are nor subject to the rules.
But the South countries have been
pushed into accepting an approach to
scheduling commitments that would
prevent them from adopting more re-
strictiverulesin the future (standstill)
and either a ratchet that locks in fu-
ture liberalisation or promising all
other RCEP parties will benefit from
future FTAsthat provide better terms
for services providers from other
countries. The exact terms of these
‘value-added’ commitments are not
publicly known. But it is clear that
developing countries and LDCs are
being pressured to take on significant
new commitmentswhich will require
changesto their domestic policiesand
regulation. Far from promoting devel-
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opment, these new obligations will
have a disproportionate impact on
them. The e-commerce chapter im-
poses a further layer of obligations
designed to protect cross-border dig-
ital commerce from future regulation.

This approach is realy danger-
ous. Policy spaceiscritical for devel-
oping countries, especialy for LDCs,
which require flexible rules and the
ability to respond to unanticipated
problems without facing the threat of
alegal dispute or economic sanctions.
It istoo easy to make mistakesin such
complicated negotiations. What ap-
pears to be low-risk at the timeit is
agreed can become a magjor liability,
especially when domestic and global
economic circumstances change and
new technologies alter the impact of
rules and commitments. The interna-
tional context can also change, as
challenges like climate change and
energy scarcity require fundamental-
ly different approachesto production,
distribution and regulation.

Above all, al the RCEP negoti-
ating parties have obligations to ad-
dressthe asymmetry of development,
where the legacy of colonialism and
imperialism continuesthrough amod-
€l of capitalism and global rules that
are designed to maintain the domi-
nance of powerful states and their
corporations, and seek to constrain
competition from newly ascendant
countries like China and India. The
negotiating parties have all commit-
ted to achieving the 2030 Agendafor



Sustainable Development. That will
require arebal ancing of developmen-
tal over commercial outcomes, yet the
RCEPissilent on those goals and the
servicesand investment chapterswill
make it harder to achieve them.

The RCEP’s framework for
services

There is room here just to sum-
marise somewaysinwhich the RCEP
services chapter would restrict gov-
ernments’ policy space and regulato-
ry sovereignty. It is important, how-
ever, to stressthelimitations: the draft
text is over ayear old and accompa-
nied by only afew explanatory docu-
ments and it is unclear how far the
negotiations have progressed since
then.

The RCEP has some standard
rulesdrawn directly from the WTO'’s
GATS that operate across national,
regional and local government levels.

The‘market access rulerequires
governments to open and keep open
their services markets so that foreign
firms can expand their operations
with few restrictions. This means re-
moving restraints on the growth of the
services market and access to it by
providersof services, even when they
are not just targeted at foreign firms.
These commitments put handcuffson
the ability of governments to shape
the provision of services to meet lo-
cal needs. The rules would, for ex-
ample, prohibit a transport monopo-
ly, a requirement to show an unmet
need before opening anew big super-
market or port, restrictions on the
number and size of hotelsinaregion,
or aban on certain kinds of advertis-
ing.

Likewise, under the ‘national
treatment’ rule, governments cannot
give preferencesto local servicesand
service suppliers, and foreign suppli-
ersof servicesmust betreated at |east
aswell astheir national counterparts.
An obvious breach would be to deny
foreign firms the same subsidies,
grants or loans that the government
givesto local firms. However, recent
agreements, including the RCEP,
have an exception that allows subsi-
diesto be limited to locals.
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Even with this exception, the na-
tional treatment rule would prevent,
for example, the exclusion of foreign
investors from broadcasting or tele-
communications, banning foreign
ownership or leasing of land, arule
that only local communities can run
ecotourism operations, levying reme-
diation insurance only on foreign
mining or forestry operators, restric-
tions on using offshore banks, requir-
ing foreign firmsto hirelocal person-
nel, only alowing domestic firms to
run schools or hospitals, or saying
only nationals can be registered as
lawyers or midwives.

Other rules make it hard to regu-
latein wayswhich governmentsthink
are best for their communities but
which services firms consider too
burdensome. This applies to qualifi-
cations (teachers, lawyers, accoun-
tants, nurses etc), technical standards
(such as land zoning, water quality,
construction standards, advertising
rules, mining discharges, location of
hypermarkets) and licensing require-
ments (for fishery vessels, transport
operators, schools, telecommunica-
tions, television, financia advisers).

Countries draw up their own
schedules of commitments to these
rules. Asnoted earlier, they have some
choices about what they seek to in-
clude but that will be negotiated hard.
Each country’s final schedule will
[imit the right of the current and fu-
ture governments to adopt new re-
strictions in the services sectors they
have promised to keep open. They
face legal challenges and trade pen-
altiesif they breach those obligations.

These restraints would apply to
all levelsof government —central, re-
gional and local — as well as bodies
that exercise powers delegated to
them by those authorities. The leaked
RCEP services chapter shows China
has joined the rich countries in op-
posing the standard GATS flexibility
that requires governments to take
steps reasonably available to them to
ensurethe other levels of government
comply. They now appear to expect
strict compliance at all levels of gov-
ernment, possibly subject to reserva-
tionsthat countriesare allowed to put
in their schedules.
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Empowering the digital
domain

The ‘TiSA-4' (Austrdia, Japan,
New Zealand and South Korea) have
proposed an architecture and level of
commitments in the RCEP that
strengthens their position in globa-
lised markets and integrated supply
and value chains. Although there is
no public list of al the chapters and
annexes, proposals on telecommuni-
cations and financial services appear
to follow developed-country tem-
plates in the WTO, which very few
developing countries have adopted. If
agreed to in the RCER, this would
strengthen the dominance of the
TiSA-4, and other, non-RCEP coun-
tries that would also benefit from
them, while adding to the burden on
developing countries and LDCs.

Thisis bolstered by a concept of
‘technological neutrality’ that was
never formalised in the WTO but is
being treated by those promoting
these agreements as if it is accepted
tradelaw. If agovernment commitsa
service to the RCEP's rules now, it
must accept the delivery of that ser-
vice through any technology in the
future, evenif the technol ogy wasnot
foreseeable when the commitment
was made and it has significant neg-
ative impacts that would have de-
terred the government from making
the origina commitment. In an era
where drones, robots and driverless
trucks are no longer science fiction,
the idea that governments would
promise now to accept whatever new
technologies emerge in the next 20
to 30 yearsis truly frightening.

The services chapter needs to be
read in tandem with the e-commerce
chapter. The RCEPversion of thelat-
ter has not been leaked but it is ex-
pected to follow the approach in the
TPP and TiSA. The underlying pre-
sumptionisthat barriersto cross-bor-
der supply of services need to be re-
duced or removed and prevented from
being adopted in the future. Onerule
would prohibit governmentsfrom re-
quiring an offshore service supplier
to have alocal presence in the coun-
try, alowing the supplier to avoid le-
gal liability, accountability and taxa-



tion.

A second controversial rule
would prevent governments from re-
quiring that data a company holds
from doing businessin the country be
held within the territory and subject
to itslaws on privacy, consumer pro-
tection and security. Prohibiting what
Google, IBM and others call ‘forced
localisation’ means they could hold
that data anywhere in the world. The
servers that operate the so-called
‘cloud’ are mainly in the US, whose
privacy and consumer protectionsare
minimal and security laws intrusive.
InTiSA the USisdemanding that this
rule applies to financial data as well.
That is unlikely to be included in the
RCEP. But the TiSA-4 will be push-
ing to include most of the other rules
from TiSA and the TPP.

Risks of policy and regulatory
failure

Central, regional and local gov-
ernments are principally responsible
for meeting the needs of their local
communities, local businesses, work-
ers and families, and are held politi-
cally accountable for doing so. The
foreign servicesfirmsthat will domi-
nate through the RCEP chapter are
motivated by expansion of their mar-
ket share and maximising the profit-
ability and value of their business, not
the needs of local communitiesor the
responsibilities of governments to
their people.

Thisisatime of chronicinstabil-
ity of the global economy, rapid tech-
nological change and commitments
by all the RCEP countriesto the 2030
Agenda for Sustainable Develop-
ment. Governments need the maxi-
mum freedom to adopt policies and
regulations they think are necessary
for the national interest, and the free-
dom to amend, withdraw or expand
them as they consider appropriate to
their needs at the time.

There are five kinds of failures
that governments negotiating RCEP
rules and commitments need to an-
ticipate.

Policy failure: This is where a
policy, such as privatisation, liberali-
sation or deregulation of services,
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turnsout to beinappropriate, unwork-
able or damaging to important inter-
ests and needs to be changed. The
policy may have been designed by
consultants who are unfamiliar with
the local context, required as a con-
dition of debt financing without full
consideration of the implications,
copied from another country that has
different circumstances, driven by
ideological preferencesof officialsor
politicians, or patterned after a popu-
lar fashion without adequate critical
review and/or a proper cost-benefit
analysis.

Regulatory failure: Here, itisthe
regulatory techniquesand institutions
adopted to deliver apolicy which are
inappropriate, unworkable or damag-
ing to important interests and need to
be changed. The causes can be simi-
lar to those behind policy failure, but
are also likely to arise when the ele-
ments considered in aregulatory im-
pact assessment or cost-benefit anal-
ysis are biased towards quantitative
factors and give preference to light-
handed regulation and market mech-
anisms(whichisimplicitinthe RCEP
domestic regulation disciplines).

Market failure: The market may
not be sufficiently big to accommo-
date competition, or parts of it may
prove unattractive to service suppli-
ers because of remoteness, poverty of
consumers, uneconomic niche mar-
kets or difficult consumer require-
ments. Dominant players may fail or
foreign firms may decide to exit the
country, leaving a void in provision
because there is no longer any local
capacity and no foreign interest wants
to take up on similar terms.

Social failure: Firms who come
to dominate the market are often not
interested in providing important so-
cial servicesor servicing locations or
communities whose need is greatest.
The firm may refuse to provide the
specific service altogether, chargefar
more than what consumers can afford,
or demand excessive subsidies from
local or central governments which
have become captiveto them because
they no longer have the capacity to
provide the service themselves.

Political failure: Policiesor reg-
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ulatory approaches can become po-
litically unsustainabl e, often asacon-
sequence of other forms of failure.

All these forms of failure are
heightened for developing countries
and LDCs, whoseregulatory regimes
are still evolving, whose markets are
limited in size and sophistication, and
whose government agencies often
lack strong institutional capacity and
have competing priorities. Yet the
leaked services chapter showsthat the
RCEP will systematically foreclose
these countries’ ability to address
those failures.

The TiSA-4 want to take the
RCEP far beyond the GATS and
ASEAN's existing FTAs. The rules
and schedulesin the services chapter
are being negotiated now. If ASEAN
does not stick together to resist their
demands, there is a serious risk that
its developing-country and LDC
members will be pressured to make
€OoNCessions on services—possibly as
atrade-off for outcomes of commer-
cia importanceto themin other chap-
ters, such asmarket accessfor goods,
or just from old-fashioned bullying.
When problems emerge, the RCEP
will make it almost impossible to
change or withdraw these services
commitments.

The timeline for these negotia-
tionsis uncertain, but the pressure to
conclude them has become more in-
tense as other mega-deals fall by the
wayside. It is important to mobilise
now to educate people, especialy
central and local governments, about
the risks from the services and relat-
ed e-commerce aspects of the RCEP,
and to join forces with others who
oppose the other parts of the deal
(e.g., onintellectual property, invest-
ment, goods, state-owned enterpris-
es) as being bad for our people, our
nations and our futures. 4

Jane Kelsey is Professor of Law at the Uni-
versity of Auckland in New Zealand. For sev-
eral decades her work has centred on the in-
terface between globalisation and domestic
neoliberalism, with particular reference to
free trade and investment agreements. She is
the author of Hidden Agendas: What We
Need to Know About the TPP (Bridget Will-
iams Books, 2013).
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Jettison ISDS from

the RCEP!

The controversial investor-state dispute settlement (ISDS) mechanism in the TPP
provoked a huge outcry as it conferred on foreign investors the exorbitant privilege
of suing host governments in arbitral tribunals for any alleged loss caused by any
regulatory or policy changes. There is no justification for its inclusion in the RCEP.

THE Regional Com-
prehensive Economic
Partnership (RCEP) is
currently being negoti-
ated between 16 coun-
tries in the Asian re-
gion. Itincludes China,
members of the Asso-
ciation of South-East
Asian Nations
(ASEAN) and other
key trading nations
such as Australia,
South Korea, Japan and
India. Over 50% of the
world’spopulation live
inthe negotiating countries, which ac-
count for over aquarter of global ex-
ports and almost 30% of the world's
GDP. Like with other trade agree-
ments, such asthe Trans-Pacific Part-
nership (TPP), these negotiations in-
clude afocus on trade liberalisation,
addressvarying regulatory disciplines
and are largely secret.

The RCEP a so includesthe con-
troversial investor-state dispute settle-
ment (1SDS) mechanism, which is
facing increasing public criticismand
scrutiny worldwide. I1SDS is a one-
way mechanism that empowers for-
eign investors to sue the state at in-
ternational arbitration tribunals; it
cannot be used by states. Foreign in-
vestors can circumvent domestic
court systems and claim financial
compensation from host governments
in secret business-friendly interna-
tional tribunals, if they deem their
investments (including their potential
future profits) are adversely affected
by theintroduction of regulatory and/
or policy changes in the host state.
These privatetribunalsare comprised
of threefor-profit arbitrators, who is-
sue their decisions behind closed

million by Indonesia to settle their investment dispute.

doors. Arbitrators often have serious
conflicts of interest, as many havefi-
nancial incentivesto rulein favour of
theinvestor and keep the system alive.
Arbitratorsalso often switch sidesand
go on to work as counsels, represent-
ing and defending the companies fil-
ing investment treaty cases.

Negotiating new treaties that in-
clude 1SDS runs counter to the deci-
sion by some governments in the re-
gion to reform or terminate these
agreements in order to protect their
right to regulate. Among RCEP coun-
tries, India, Indonesia and Australia
have undergone review processes of
the international investment frame-
work. Inthe case of Indiaand Indo-
nesia, the outcomes of the reviews
have |led to the termination of several
treatiesaswell asthe devel opment of
new model bilateral investment trea-
ties (BITs) that highly restrict the
rights of investors.

Thisarticle highlightsthe current
and potentia costs of ISDS to coun-
tries negotiating the RCEP agree-
ment. The North American Free Trade
Agreement (NAFTA) shows that
mega-regional trade deals are much
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harder to reform or
change after ratification
than bilateral agree-
ments. The only way to
roll back the rights
granted to investors in
freetrade agreementsis
by terminating the en-
tire treaties, not just
their respective invest-
ment protection chap-
ters. Thedangerousim-
pacts of investment
treaties are likely to in-
crease if governments
in the region agree to
grant far-reaching protection rightsto
investors in the RCEP and other on-
going free trade negotiations. Fur-
thermoreit can reasonably be expect-
ed that the RCEP would lock in the
dangerous |SDS provision in the re-
gion for the foreseeable future. This
would undermine governments' ef-
forts to safeguard their right to regu-
late in the public interest.

Claims for compensation can —
and do — amount to hillions of dol-
lars. However, 1SDS cases are not
fully disclosed to the public even
when cases may relate to matters of
public interest, such as the environ-
ment. When the state loses an ISDS
case or settles a dispute with an in-
vestor, governments can be forced to
foot the bill with public money. In
other words, | SDS effectively allows
foreign investorsto passtheir invest-
ment risks on to citizens and public
budgets. Even when cases have been
discontinued or when the outcome is
said to be “in favour of the state’, the
state will usually have to bear the ex-
orbitant cost of legal defence and ar-
bitrators' fees. According to Organi-



sation for Economic Cooperation and
Development (OECD) estimates, ex-
pensesfor asingle | SDS case amount
to $8 million on averagefor legal and
arbitration fees alone, half of which
will be footed by the state.

This article compiles available
data on 1SDS cases taken against
countries party to the RCEP negotia-
tions. It highlights the ongoing cor-
porate attack on Asian governments
right to regulate, including actions
following the introduction of mea-
sures to protect the environment. It
also underlinesthe coststhat thissys-
tem has already had to demaocracy in
the region.

The impacts of ISDS in Asia

There are currently 50 known
investment treaty lawsuits against 11
RCEP countries. Five countries (Bru-
nei, Cambodia, Singapore, Japan and
New Zealand) have so far been
spared. India aone has been the tar-
get of 40% of the cases filed against
RCEP countries. Indonesia, the Phil-
ippinesand Vietnam arethe next three
most sued among RCEP countries.

Fifteen of the cases filed against
India were based on only four bilat-
eral investment treaties: the India-
United Kingdom BIT (five cases), the
India-MauritiusBIT (four cases), the
India-FranceBIT (three cases) and the
India-Netherlands BIT (three cases).

The exponential growth in the
number of cases filed

Following theinternational trend,
investment treaty disputes against
RCEP countries have surged over the
last decade. Only six caseswerefiled
against RCEP countries between
1994 and 2003. The explosion of law-
suits started in 2004, at least 27 dis-
putes were initiated between 2004
and 2013. From 2014 up until now,
17 1SDS lawsuits have already been
registered, so it is likely that the de-
cade 2014-23 will supersede the pre-
Vious one.

Who are the investors suing?

Investors from 19 different na-
tions have initiated lawsuits against
RCEP countries. The most frequent
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home countries of investorsinitiating
the cases are the Netherlands (9 cas-
es), the United Kingdom (8 cases),
France (5 cases), Belgium (4 cases)
and Germany (4 cases). In fact, 68%
of investors suing RCEP countriesare
based in Europe.

What are the targeted sectors?

Thirty-one out of the 50 lawsuits
are related to just four sectors: elec-
tricity and gas, mining, information
and communication, and manufactur-
ing.

What are investors’ favourite
arbitration rules?

Against the international trend,
investors suing RCEP countries have
chosen the rules of the UN Commis-
sionon International Trade Law (UN-
CITRAL) in 60% of the cases, rather
than those of the International Cen-
trefor Settlement of Investment Dis-
putes (ICSID). This is probably due
to the fact that afew RCEP countries
have not signed the ICSID conven-
tion: India, Thailand, Vietnam, My-
anmar and Laos.

Status of the ISDS cases against
RCEP countries

Resolutions are still pendingina
big portion of the cases (20). Among
thosethat have been resolved (30 cas-
es), the majority have favoured the
investor either with a favourable
award by the tribunal (3) or by a set-
tlement with the state (17). Theterms
of most settlements are not disclosed,
but largely involve a payment by the
state, a decision to grant exemptions,
or rolling back the piece of legida
tion that affected the investor in the
first place.

Who is winning the cases
against RCEP countries?

When looking at the 30 casesin
which the outcome is known, we
found that 57% have been settled and
10% were decided in favour of the
investor. That makes a total of 67%
of cases in which the investor won
something out of the case. The tribu-
nal dismissed the case and ruled that
the state did not have to pay compen-
sation to the investor in just 30% of
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the cases.

It is important to keep in mind
that, regardless of the final outcome
(whether in favour of the state, set-
tled, etc.), the government would
most likely have to pay its legal fees
and part of the arbitration costs. On
average, that amountsto $4.5 million,
but the cost can aso be much higher.

The financial costs of these law-
suits

Claims for financial compensa
tion and the burden they create for
public budgets in the host countries
are a magjor problem in investment
arbitration. Whilelimited information
isavailable in the public domain, we
found that so far at least $31 hillion
has been claimed from RCEP coun-
tries. Given the secrecy surrounding
ISDS proceedings, and the fact that
for many cases the amount claimed
by investorsis not known, this could
be much higher.

In terms of distribution of the fi-
nancial claimsacross countries, India
tops the ranking, with at least $12.3
billion claimed by investors since
1994. South Korea, Australia and
Vietnam are next on the list.

By way of comparison, $31 bil-
lion is more than India's health bud-
get for the year 2015 ($24 billion) or
the amount of foreign direct invest-
ment inflows into Indonesiain 2014
($26.2 hillion).

Data about the amounts claimed
by investorsisavailablefor 40 cases.
Out of these, the amount was more
than $100 millionin 21 cases(that is,
more than 50% of the cases). Most of
the claimsfor financial compensation
over $1 billion were filed after 2010,
which is in line with international
trends and proves that investors keep
asking for ever-higher financial com-
pensation as the years pass.

While many of the cases do not
result in states being ordered to pay
such exorbitant amounts, the mere
threat of having to pay these costsis
likely to act as a deterrent to advanc-
ing legislation in the public interest,
for fear of being subjected to a law-
suit by a foreign investor in the fu-
ture.

Since most cases in RCEP coun-



tries have been settled and there is
almost no information on what the
state agreed to give the investor as a
condition for an early termination of
the case, the exact financial impact
of 1SDS cases on RCEP governments
is difficult to estimate. However, the
available information shows that at
least one settlement resulted in com-
pensation of $337 million. Thisisthe
amount paid by Indonesia to the
world'sthird largest cement manufac-
turer Cemex after they settled their
ICSID dispute. The company re-
ceived almost all of the $400 million
that wasinitially claimed as compen-
sation in the lawsuit. Other govern-
ments that have paid investors as a
result of settlementsinclude Thailand
(atribunal ordered the state to pay $41
million to German company Walter
Bau) and India (which compensated
US company Bechtel $160 million as
part of a settlement).

Many of the ISDS cases in the
region are recent and still pending.
Therefore further research will be
needed to determinetheir full impact.
The sheer quantity of cases currently
in process however guarantees asig-
nificant cost to countriesin thefuture.
India, for instance, has nine claims
still pending, totalling $5.8 hillion.
Indonesiaand South Koreahavethree
pending claims each, totalling $1.9
billion and $4.9 billion respectively.

RCEP investors’ usage of ISDS
system

While governments of RCEP
countries are clearly being impacted
by these costly lawsuits, Asian inves-
tors have only modestly made use of
international investment agreements.
Thesearemostly Chinese, Australian,
Indian, Korean, Malaysian, Sin-
gaporean and Japanese investors.

The investment protection
regime of RCEP countries

RCEP countries have signed a
total of 831 international investment
agreements (11As), out of which 676
arein force.

The three countries that have
signed themost |1 Asare China, South
Koreaand India. New Zealand, My-
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anmar and Brunel are the three coun-
triesthat have signed thefewest 11 As.
Most RCEP countries’ treaties were
signed between 1990 and 2009.

RCEP countries have terminated
53 BITs, but only 24 of those were
not replaced by any other investment
protectiontreaty. Indonesiahasled the
processof letting itsBI Tsexpirewith-
out replacement and has so far termi-
nated 22 BITs.

On average, treaties can be uni-
laterally terminated once the initial
10-year period after signing comesto
an end. When looking at RCEP coun-
tries, thismeansthat 87% of the BI Ts
currently in force are likely to have
passed theinitial period and could be
terminated.

All the BITs signed by RCEP
countries include a survival clause.
This is a clause that extends the ef-
fects of the BIT for existing invest-
ments for a certain period of years
after it is terminated. For BITS rati-
fied by RCEP countries, the average
is 10 years (although in some cases it
goes up to 15 or 20 years).

A big difference between BITs
and free trade agreements (that in-
clude an investment protection chap-
ter) isthat the latter do not include a
termination clause. Under FTAS, gov-
ernments will find it much more dif-
ficult to withdraw their commitment
to therights granted to foreign inves-
tors. To terminate the clauses protect-
ing foreign investors in FTAS, gov-
ernments have to put an end to the
whole agreement, rather than the in-
vestment protection chapter only.

ITAs under negotiation

Besidesthe 676 treatiesin force,
there are some ongoing negotiations
for new international investment trea-
ties. Theseinclude, besidesthe RCER,
several freetrade agreementswith the
EU, in particular the EU-Thailand
FTA (on hold), EU-MaaysiaFTA (on
hold), EU-India FTA (on hold), EU-
Indonesia CEPA, EU-Philippines
FTA, and EU-Myanmar BIT, al of
which include an investment protec-
tion chapter and grant investors the
right to sue governments at interna-
tional investment tribunals.
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Conclusion

ISDS is undemocratic, discrimi-
natory, investor-biased and unneces-
sary. It has already been used to
threaten countries currently involved
in the RCEP negotiations, with citi-
zens and public budgets footing bills
of millionsof dollarsfor theriskstak-
en by foreign investors. These law-
suits should provide awarning of the
potential high costs of the proposed
RCEP trade desl.

Including the harmful ISDS
clause in the RCEP agreement under
negotiation contributes to cementing
investors' rights and expanding the
scope of private arbitrators' power.
The RCEP will lock in placethissys-
tem of privatised justice. Govern-
ments will find it much more diffi-
cult to withdraw their commitments
to the rights accorded to foreign in-
vestors in the RCEP than in bilateral
investment treaties, because they
would need to put an end to thewhole
agreement and not just the sections
oninvestors' rights.

Thiswill likely result in a surge
of new cases that will weigh heavily
on governments' budgets. This will
jeopardise the ability of national and
locdl authoritiesfrom RCEP countries
to regulate in the public interest, di-
verting public money from essential
policies such as on health, education
and environmental protection. This
constitutes an unacceptable and un-
necessary attack on democracy.

The evidence is compelling in
showing that the risks of ISDS are
higher than its proclaimed benefits.
We call on al governments involved
in the RCEP negotiations to exclude
ISDS from this negotiation, and any
other trade deal in the future.

RCEP governments have agold-
en opportunity to work together to
build a new trade and investment re-
gimethat helpsto develop sustainable
societies, by supporting local econo-
mies, workers' rights, a clean envi-
ronment and food sovereignty. @

The above is extracted from ‘The Hidden
Costs of RCEP and Corporate Trade Deals
in Asia’, a report published by Friends of the
Earth International, Transnational Institute,
Indonesia for Global Justice, Focus on the
Global South, and Paung Ku (December
2016). The report was written by Cecilia Ol-
ivet, Kat Moore, Sam Cossar-Gilbert and
Natacha Cingotti.
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TPP rules in the RCEP must

be rejected

The following is the text of an open letter by over 300 civil society groups from the
Asia-Pacific region to the governments negotiating the RCEP. The letter was written
on the eve of the latest round of the RCEP talks, held in Indonesia in December.

Dear Trade Ministers &
Negotiators from the
RCEP countries,

THISisan urgent cal by
316 civil society organi-
sations from across the
Asian and Pacific coun-
tries negotiating the Re-
gional Comprehensive
Economic Partnership
(RCEP), which includes
the 10 ASEAN Member §
Stateswith China, Japan, [JlEE
South Korea, India, Aus-
traliaand New Zealand. )

This letter comes at
avery important political
moment, when in the af-
termath of the US elec-
tions it seems clear that the Trans-
Pacific Partnership Agreement (TPP)
will not be ratified by the USA, in
spite of its big push since February
2016 when the agreement was signed
by the 12 countries.

It is clear that the TPP has been
soundly rejected by the American
people and there has also been wide-
spread opposition to it in other TPP
countries on both sides of the Pacif-
ic. According to the TPP text, if the
US does not ratify it, the TPP cannot
come into force.

The current negotiations in
RCEP are complicated by thefact that
there are 6 countries which are part
of the TPP and there have been many
attempts to import TPP texts into
RCEP and sometimes even an attempt
to go beyond the TPP. A few exam-
plesbelow bear testimony to how TPP
wording is being proposed in RCEP.

* Intheinvestment chapter, apart
from afew safeguards, al the TPP's
substantive and maininvestor-to-state
dispute settlement (ISDS) provisions

baw=

Opponents of the TPP protesting outside the White House in Wash-
ington. ‘It is clear that the TPP has been soundly rejected by the
American people and there has also been widespread opposition
to it in other TPP countries...’

have been proposed in the leaked
RCEP investment chapter.

e In services, for example, al
the substantive TPP telecommunica-
tions chapter rules have been pro-
posed in RCEP according to the
leaked RCEP text.

* InRCEP'sleaked draft e-com-
merce terms of reference, all the TPP
e-commerce chapter rules appear to
be proposed and all the RCEP e-com-
merce ideas appear to come from the
TPP, therefore proposing an exact
match of the texts.

¢ Intheleaked RCEP intellectu-
al property (1P) chapter, Japan, South
Korea and some others are pushing
many of the main substantive stron-
ger IP provisions of the TPP.

With the demise of the TPR, there
is no justification for adhering to the
TPP texts in RCEP because these
have no mandate. This is even more
irrational in the absence of the TPP
as Asian countries (including least
developed countries (LDCs)) would
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end up carrying the load
that other rich countriesin
the TPP (US, Canada) will
not haveto bear any more.

The RCEP texts
which have leaked so far
have many fundamental
problems that will nega-
tively impact all sectors of
society in RCEP coun-
tries.!

Wecall upon the gov-
ernments participating in
the RCEP, to recognise
this critical moment and
not to bring the toxic con-
tent of the TPP into the
RCEP and instead to stop
the RCEP negotiations.

We urgeyouto revis-
it the trade relations between the 16
countries. A new model must be based
on cooperation and not competition,
one that puts the development needs
of the region above that of corpora-
tions, and puts people and the envi-
ronment at its centre, that recognises
economic policy can work only if it
isinclusive, not only in terms of the
impact on different constituencies but
asoif it integrates the social and en-
vironmental concerns of the world. ¢

See http://www.bilaterals.org/?civil-society-
open-letter-to for the full list of signatories
to the open letter.

Note

1. Seeforexamplecivil society’scon-
cernsre RCEP's: intellectual prop-
erty chapter provisions that can
threaten accessto medicines (http:/
/www.bilaterals.org/?an-open-et-
ter-to-the-sixteen) and investment
chapter (http://isds.bilaterals.org/
?civil-society-groups-say-no-
to).
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Empire of chaos

With the 2016 US elections, the disorder that the US has engendered abroad in its
pursuit of empire has at last come home, says Tom Engelhardt.

THE one thing you could say about
empiresisthat, at or near their height,
they have always represented a prin-
ciple of order as well as domination.
So herée' sthe confounding thing about
theAmerican version of empireinthe
yearswhen this country was often re-
ferred to as ‘the sole superpower’,
when it was putting more money into
its military than the next 10 nations
combined: it'sbeen an empire of cha-
0S.

Back in September 2002, Amr
Moussa, then head of the Arab
League, offered awarning I’ ve never
forgotten. The Bush administration’s
intention to invade Irag and toppleits
ruler, Saddam Hussein, was already
obvious. Were they to take such a
step, Moussainsisted, it would ‘ open
the gates of hell’. His prediction
turned out to be anything but hyper-
bole — and those gates have never
again closed.

The wars come home

From the moment of theinvasion
of Afghanistan in October 2001, in
fact, everything the US military
touched in these years has turned to
dust. Nations acrossthe Greater Mid-
dle East and Africa collapsed under
the weight of American interventions
or those of itsallies, and terror move-
ments, one grimmer than the next,
spread in a remarkably unchecked
fashion. Afghanistan is now a disas-
ter zone; Yemen, wracked by civil
war, a brutal US-backed Saudi air
campaign and various ascendant ter-
ror groups, is essentially no more;
Irag, at best, is ariven sectarian na-
tion; Syria barely exists; Libya, too,
is hardly a state these days; and So-
maliais a set of fiefdoms and terror
movements.

All in al, it's quite a record for
the mightiest power on the planet,
which, in a distinctly un-imperial
fashion, has been unable to impose

&

its military will or order of any sort
on any state or even group, no matter
where it chose to act in these years.
It's hard to think of a historical pre-
cedent for this.

Meanwhile, from the shattered
lands of the empire of chaos stream
refugees by the millions, numbers not
seen since vast swaths of the globe
wereleftinrubbleat theend of World
War II. Startling percentages of the
populations of variousfailed and fail-
ing states, including stunning num-
bersof children, have beendriveninto
internal exile or sent fleeing across
borders and, from Afghanistan to
North Africato Europe, they are shak-
ing up the planet in unsettling ways
(astheir fantasy versions shook up the
election here in the US).

It's something of a cliché to say
that, sooner or later, the frontier wars
of empires come home to haunt the
imperia heartland in curious ways.
Certainly, such has been the case for
our wars on the peripheries. In vari-
ousforms—from the militarisation of
the policeto theloosing of spy drones
inAmerican skiesand of surveillance
technology tested on distant battle-
fields — it's obvious that America's
post-9/11 conflicts have returned to
‘the homeland’, even if, most of the
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An Afghan soldier keeping watch outside the NATO airbase in Bagram after the base
was hit by a suicide bombing in November. ‘From the moment of the invasion of
Afghanistan in October 2001, ... everything the US military touched in these years has
turned to dust.’

time, we have paid remarkably little
attention to this phenomenon.

And that, | suspect, is the least
significant way in which our wars
have been repatriated. What Election
2016 made clear was that the empire
of chaos has not remained a phenom-
enon of the planet’s backlands. It's
with us in the United States, right
here, right now. And it's come home
in a fashion that no one has yet truly
tried to make sense of . Can’t you feel
the deep and spreading sense of dis-
order that lay at the heart of the bi-
zarre election campaign that roiled
this country, brought the most ex-
treme kinds of racism and xenopho-
bia back into the mainstream, and,
with Donald Trump'’s election, may
never realy end? Using the term of
tradecraft that Chal mers Johnson bor-
rowed from the CI A and popularised,
think of thisas, in some strange fash-
ion, the ultimate in imperia blow-
back.

There'sahistory to be written of
how such disorder came home, of
how it warped the American system
and our democratic form of gover-
nance, of how a process that began
decades ago not in the stew of defeat
or disaster but in amoment of unpar-
alleled imperial triumph undermined



so much. If | had to choose a date to
beginthat history, | think | would start
in 1979 inAfghanistan, acountry that,
if you were an American but not a
hippie backpacker, you might then
have had trouble locating on a map.
And if someone had told you at the
time that, over the next nearly four
decades, your country would be in-
volved in at |east aquarter-century of
wars there, you would undoubtedly
have considered him mad.

Thought of a certain way, the
empire of chaosbeganinavictory so
stunning, so complete, so imperial
that it essentially helped drivethe oth-
er superpower, that ‘ Evil Empire’ the
Soviet Union, to implode. It began,
infact, with thedesire of immy Cart-
er's national security adviser, Zbig-
niew Brzezinski, to give the Soviets
abloody nose, or to be more precise,
ataste of America's Vietnam experi-
ence, to trap the Red Army in an Af-
ghan quagmire. In that light, the CIA
would run a massive, decade-long
covert programme to fund, arm and
train fundamentalist opponents of the
left-wing Afghan government in Kab-
ul and of the occupying Red Army.
To do so, it fatefully buddied up with
two unsavoury ‘allies’: the Saudis,
who wereready to sink their oil mon-
ey into support for Afghan mujahe-
deen fightersof the most extreme sort,
and the Pakistani intelligence service,
the ISI, which was intent on control-
ling eventsin that land, no matter the
nature of the cast of characters it
found available.

In the fashion of Vietnam for the
Americans, Afghanistan would prove
to bewhat Soviet leader Mikhail Gor-
bachev called ‘the bleeding wound’
for the Russians. A decade later, the
Red Army would limp home in de-
feat, and within two yearsahollowed-
out Soviet Union, never as strong as
Washington imagined, would im-
plode, a triumph so stunning that the
American political elite initially
couldn’t takeit in. After amost half a
century, the Cold War was over; one
of the two remaining ‘ superpowers
had left the global stagein defeat; and
for the first time since Europeans set
out on wooden ships to conquer dis-
tant parts of the globe, only a single
great power was left standing on the
planet.

Given the history of those centu-
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ries past, the dreams of Bush-Cheney
& Co. about how the US would dom-
inate the world as no power, not even
the Romans or the British, had ever
done seemed to make a certain sense.
But in that triumph of 1989 lay the
seeds aswell of future chaos. To take
down the Soviets, the CIA, intandem
with the Saudis and the Pakistanis,
had armed and built up groups of ex-
treme Islamists, who, it turned out,
had no intention of going away once
the Sovietsweredriven from Afghan-
istan. It won't exactly shock you if |
add that, in those decisions, in that
triumphant moment, lay the genesis
of thefuture 9/11 attacksand, in some
curious fashion, even perhaps the fu-
ture rise of a presidential candidate,
and now president-elect, so bizarre
that, despite the billions of words ex-
pended on him, heremains aphenom-
enon beyond understanding.

As our first declinist candidate
for president, Donald J Trump did at
least express something new and true
about the nature of our country. Inthe
phrase that he tried to trademark in
2012 and with which he launched his
presidential campaign in 2015 —
‘Make America Great Again’ — he
caught adeeply felt sense among mil-
lions of Americansthat the empire of
chaos had indeed arrived on our
shoresand that, like the Soviet Union
a quarter-century ago, the US might
ever so slowly be heading into an era
in which (minus him, naturally)
‘greatness’ was a gone.

Imperial overreach and
the rise of the national
security state

Intheend, those seeds, first plant-
ed in Afghan and Pakistani soil in
1979, led to the attacks of 11 Septem-
ber 2001. That day was the very def-
inition of chaos brought to the impe-
rial heartland, and spurred the emer-
gence of a new, post-Constitutional
governing structure, through the ex-
pansion of the national security state
to monumental proportions and a
staggering version of imperial over-
reach. On the basis of the supposed
need to keep Americans safe from
terrorism (and essentially nothing
else), the national security statewould
balloon into a dominant — and domi-
nantly funded — set of institutions at
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the heart of American political life
(without which, rest assured, FBI Di-
rector James Comey’s public inter-
ventions in an American election
would have been inconceivable). In
these years, that state-within-a-state
became the unofficial fourth branch
of government, at a moment when
two of the others — Congress and the
courts, or at least the Supreme Court
—were faltering.

The 9/11 attacks also unleashed
the Bush administration’s stunningly
ambitious, ultimately disastrous Glo-
bal War on Terror, and over-the-top
fantasies about establishing a mili-
tary-enforced Pax Americana, firstin
theMiddle East and then perhaps glo-
bally. They also unleashed itswarsin
Afghanistan and Irag, the US drone
assassination programme across sig-
nificant parts of the planet, the build-
ing of an unprecedented global sur-
veillance state, the spread of a kind
of secrecy so all-encompassing that
much of government activity became
unknowable to ‘the People’, and a
kind of imperial overreach that sent
literally trillions of dollars (often via
warrior corporations) tumbling into
the abyss. All of these were chaos-
creating factors.

At the sametime, the basic needs
of many Americans went increasing-
ly unattended, of those at least who
weren't part of aGilded Age 1% suck-
ing up American wealthin an extraor-
dinary fashion. The one-percenters
then repurposed some of those trick-
le-up funds for the buying and sell-
ing of politicians, again in an atmo-
sphere of remarkable secrecy. (It was
often impossible to know who had
given money to whom for what.) In
turn, that stream of Supreme Court-
approved funds changed the nature
of, and perhapsthe very ideaof, what
an election was.

Meanwhile, partsof the heartland
were being hollowed out, while —
even asthe military continued to pro-
ducetrillion-dollar boondoggleweap-
ons systems — the country’s inade-
quately funded infrastructure began
to crumble in away that once would
have been inconceivable. Similarly,
the non-security-state part of the gov-
ernment — Congress in particular —
began to falter and wither. Mean-
while, one of the country’s two great



political partieslaunched a scorched-
earth campaign against governing
representatives of the other and
against the very idea of governing in
a reasonably democratic fashion or
getting much of anything done at all.
At the sametime, that party shattered
into disorderly, competing factions
that grew ever more extreme and pro-
duced what is likely to become a
unique celebrity presidency of chaos.
The United States with all its
wealth and power is, of course, hard-
ly an Afghanistan or aLibyaor aYe-
men or a Somalia. It still remains a
genuinely great power, and one with
remarkableresourcestowield andfall
back on. Nonetheless, therecent elec-
tion offered striking evidencethat the
empire of chaos had indeed made the
trip homeward. It's now with us big
time, all thetime. Get used to it.
Count onit to be an essential part
of the Trump presidency. Domestical-
ly, for instance, if you thought the
definition of American political dys-
function was a Congress that would
essentially pass nothing, just wait
until a fully Republican-controlled
Congressactually beginsto passhills
in 2017. Abroad, Trump’s unexpect-
ed success will only encourage the
rise of right-wing nationalist move-
ments and the further fragmentation
of this planet of increasing disorder.
Meanwhile, the American military
(promised a vast further infusion of
funds by The Donald during the elec-
tion campaign) will still be trying to
impose its version of order in distant
lands and, so many years later, you
know perfectly well what that will
mean. All of thisshould shock no one
in our new post-8 November world.
Here, however, is a potentially
shocking question that has to be
asked: With Donald Trump’selection,
hasthe American ‘ experiment’ runits
course? *

Tom Engelhardt is a co-founder of the Amer-
ican Empire Project and the author of The
United States of Fear as well as a history of
the Cold War, The End of Victory Culture.
He is a fellow of the Nation Institute and runs
TomDispatch.com, from which this article is
reproduced. His latest book is Shadow Gov-
ernment: Surveillance, Secret Wars, and a
Global Security State in a Single-Superpow-
er World.
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The de facto US-Al Qaeda
alliance in Syria

Buried deep inside the 29 October edition of The New York Times was a grudging
acknowledgement that the US-armed ‘moderate’ rebels in Syria are using their US
firepower to back an Al Qaeda offensive, reports Robert Parry.

A CURIOUS aspect of the Syrian
conflict —arebellion sponsored large-
ly by the United States and its Gulf
state alies — is the disappearance in
much of the American mainstream
news mediaof referencesto the prom-
inent role played by Al Qaedain seek-
ing to overthrow the secular Syrian
government of Bashar al-Assad.

There'smuchsaidintheUS press
about 1SIS, the former ‘Al Qaedain
Irag’ which splintered off several
yearsago, but Al Qaeda’scentral role
in commanding Syria's ‘moderate’
rebelsinAleppo and elsewhereisthe
almost unspoken reality of the Syri-
an war. Even in the recent US presi-
dential campaign debates, the argu-
ing between Republican Donald
Trump and Democrat Hillary Clinton
was almost exclusively about ISIS,
not Al Qaeda.

Though Al Qaeda got the ball
rolling on America srevengewarsin
the Middle East 15 years ago by kill-
ing several thousand Americans and
othersin the 9/11 attacks, the terror-
ist group has faded into the back-
ground of US attention, most likely
because it messes up the preferred
‘good guy/bad guy’ narrative regard-
ing the Syrian war.

For instance, the conflictin Alep-
po between Syrian government forc-
es and rebel s operating primarily un-
der Al Qaeda's command is treated
intheWestern mediaassimply acase
of thebarbaric Assad and hisevil Rus-
sian aly Vladimir Putin mercilessly
bombing what is portrayed asthe east
Aleppo equivalent of Disney World,
a place where innocent children and
their families peacefully congregate
until they aretargeted for death by the
Assad-Putin war-crime family.

The photos sent out to the world
by skilful rebel propagandists are al-

P

Fighters from Al Qaeda’s affiliate, the recently renamed Nusra Front. ‘At least since

2014 the Obama administration has armed a number of Syrian rebel groups even
though it knew the groups were coordinating closely with the Nusra Front...’

most always of wounded children
being cared for by the‘ White Helmet’
rebel civil defence corps, which has
come under growing criticism for
serving as a public-relations arm of
Al Qaedaand other insurgents. (There
also are allegations that some of the
most notable images have been
staged, like afake war scenefromthe
1997 dark comedy, Wag the Dog.)

Rare glimpse of truth

Yet, occasionally, thereality of Al
Qaeda's importance in the rebellion
breaks through, even in the main-
stream US media, although usually
downplayed and deep insidethe news
pages, such as the article in the 29
October edition of The New York
Times by Hwaida Saad and Anne Bar-
nard describing a rebel offensive in
Aleppo. It acknowledges:

‘The new offensive was a strong
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sign that rebel groups vetted by the
United States were continuing their
tactical alliances with groups linked
to Al Qaeda, rather than distancing
themselves as Russia has demanded
andtheAmericanshaveurged. ... The
rebels argue that they cannot afford
to shun any potential alieswhilethey
are under fire, including well-armed
and motivated jihadists, without more
robust aid from their international
backers.” (You might note how the
article subtly blamesthe rebel depen-
denceon Al Qaedaon thelack of ‘ro-
bustaid’ from the Obamaadministra-
tion and other outside countries —
even though such arms shipments vi-
olate international law.)

What the article al so makes clear
in ahazy kind of way isthat Al Qae-
da's affiliate, the recently renamed
Nusra Front, and its jihadist allies,
suchasAhrar a-Sham, arewaging the
brunt of the fighting while the CIA-



vetted ‘moderates’ are serving in
mostly support roles. The Times re-
ported:

‘The insurgents have a diverse
range of objectives and backers, but
they issued statements of unity on
Friday. Those taking part in the of-
fensive include the Levant Conquest
Front, a militant group formerly
known as the Nusra Front that grew
out of Al Qaeda; another hard-line
Islamist faction, Ahrar al-Sham; and
other rebel factions fighting Mr. As-
sad that have been vetted by the Unit-
ed States and its allies.’

ThearticlecitesCharlesLister, a
senior fellow and Syria specidist at
the Middle East I nstitute in Washing-
ton, and other analystsnoting that * the
vast mgjority of the American-vetted
rebel factions in Aleppo were fight-
ing inside the city itself and conduct-
ing significant bombardments against
Syrian government troops in support
of the Qaeda-affiliated fighters car-
rying out the brunt of front-linefight-
ing.’

Lister noted that 11 of the 20 or
so rebel groups conducting the Alep-
po ‘ offensive have been vetted by the
CIA and havereceived armsfrom the
agency, including anti-tank missiles.
... In addition to arms provided by
the United States, much of therebels
weaponry comesfrom regional states,
like Turkey, Qatar and Saudi Arabia,
Mr. Lister said, including truck-borne
multiple-rocket launcher systemsand
Czech-made Grad rockets with ex-
tended ranges.’

The US-Al Qaeda alliance

In other words, the US govern-
ment and its allies have smuggled
sophisticated weapons into Syria to
arm rebels who are operating in sup-
port of Al Qaeda's new military of-
fensive against Syrian government
forcesinAleppo. By any logical anal-
ysis, that makes the United States an
aly of Al Qaeda.

The Times article dso includes a
guote from Genevieve Casagrande, a
Syriaresearch analyst from the Insti-
tute for the Study of War, a neocon-
servative‘think tank’ that has support-
ed more aggressive US military in-
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volvement in Syria and the Middle
East.

‘The unfortunate truth, however,
is that these US-backed groups re-
main somewhat dependent upon the
Al Qaeda linked groups for organi-
sation and firepower in these opera-
tions,” Casagrande said.

The other unfortunatetruth isthat
the US-supplied rebels have served,
either directly or indirectly, as con-
duitsto funnel USmilitary equipment
and ordnance to Al Qaeda.

One might think that the editors
of The New York Times —if they were
operating with old-fashioned news
judgment rather than with propagan-
distic blinders on — would have re-
cast the article to highlight the tacit
US alliance with Al Qaeda and put
that at the top of the front page.

Still, the admissions are signifi-
cant, confirming what we have report-
ed at Consortiumnews.com for many
months, including Gareth Porter’s
articlelast February saying: ‘ Informa-
tion from a wide range of sources,
including some of those the United
States has been explicitly supporting,
makes it clear that every armed anti-
Assad organisation unit in those prov-
inces[of Idlib and Aleppo] isengaged
in a military structure controlled by
[Al Qaeda’s] Nusra militants. All of
theserebel groupsfight alongsidethe
Nusra Front and coordinate their mil-
itary activitieswith it. ...

‘At least since 2014 the Obama
administration hasarmed anumber of
Syrian rebel groups even though it
knew the groups were coordinating
closely with the Nusra Front, which
was simultaneoudly getting armsfrom
Turkey and Qatar.’

Double standards

The Times articleon pageA9 also
deviated from the normal propagan-
dathemeshby allowing astatement by
Syrian officials and the Russians re-
garding their suspension of airstrikes
over the past week to permit the evac-
uation of civilians from east Aleppo
and the rebels' refusal to let people
leave, even to the point of firing on
the humanitarian corridors. * The[Syr-
ian] government and its[Russian] al-
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lies accused the rebels of forcing
Aleppo residents to stay, and of us-
ing them as human shields.’

The *human shields' argument is
one that is common when the United
States or its allies are pummelling
some city controlled by ‘ enemy’ forc-
es, whether Israel’s bombardment of
Gazaor theUSMarines' levelling of
Fallujah in Iraq or the current cam-
paign against ISISinthelragi city of
Mosul. In those cases, the horrific ci-
vilian bloodshed, including the kill-
ing of children by US or alied forc-
es, is blamed on Hamas or Sunni in-
surgentsor | SIS but never on the peo-
ple dropping the bombs.

An entirely opposite narrative is
applied when US adversaries, such as
Syria or Russia, are trying to drive
terrorists and insurgents out of an ur-
ban area. Then, there is usually no
reference to ‘human shields' and all
the carnageisblamed on ‘war crimes
by theUS adversaries. That propagan-
da imperative helps explain why Al
Qaedaand itsjihadist comrades have
been largely whited out of the con-
flict in Aleppo.

Over the past few years, US re-
giona allies, such as Israel and Sau-
di Arabia, also have shifted their pub-
lic attitudes towards Al Qaeda, see-
ing it as a blunt instrument to smash
the so-called ‘ Shiite crescent’ reach-
ing from Iran through Syriato Leba-
non. For instance, in September 2013,
Israel’s Ambassador to the United
States Michael Oren, then aclose ad-
viser to Israeli Prime Minister Ben-
jamin Netanyahu, told the Jerusalem
Post that | srael favoured Syrid s Sunni
extremists over President Assad.

‘The greatest danger to Israel is
by the strategic arc that extends from
Tehran, to Damascus to Beirut. And
we saw the Assad regime as the key-
stoneinthat arc,” Orentold the Jerus-
alem Postinaninterview. ‘Weaways
wanted Bashar Assad to go, we al-
ways preferred the bad guys who
weren't backed by Iran to the bad
guys who were backed by Iran.” He
said thiswasthe case evenif the ‘ bad
guys were with Al Qaeda.

And, in June 2014, speaking asa
former ambassador at an Aspen In-



stitute conference, Oren expanded on
hisposition, saying Israel would even
prefer avictory by the brutal Islamic
State over continuation of the Irani-
an-backed Assad in Syria. ‘From Is-
rael’s perspective, if there’'s got to be
an evil that's got to prevail, let the
Sunni evil prevail,” Oren said.

Warming to Al Qaeda

As Israeli officials shifted to-
wards viewing Al Qaeda and even
ISIS as the lesser evils and built a
behind-the-scenes alliance with Sau-
di Arabiaand the Sunni states, Amer-
ican neoconservatives also began
softening their tone regarding the per-
petrators of the 9/11 attacks.

Acrossthe USforeign policy es-
tablishment, pressurebuilt for ‘regime
change’ in Damascus even if that
risked handing Syriato Sunni jihad-
ists. That strategy hit aroad bumpin
2014 when 1SIS began chopping off
the heads of Western hostagesin Syria
and capturing swaths of territory in
Iraq, including Mosul.

That bloody devel opment forced
President Barack Obamato begin tar-
geting | SIS militantsin both Irag and
Syria, but the neocon-dominated
Washington establishment still
favoured the Israeli-Saudi objective
of ‘regime change' in Syria regard-
less of how that might help Al Qae-
da.

Thus, Al Qaeda's Nusra Front
and its jihadist aly, Ahrar a-Sham,
faded into the background under the
fiction that the anti-Assad forceswere
primarily noble ‘ moderates' trying to
save the children from the blood-
thirsty fiends, Assad and Putin.

Grudgingly, The New York Times,
deep inside its 29 October edition,
acknowledged at least part of thetrou-
bling reality, that the US government
has, in effect, allied itself with Al
Qaeda terrorists. *

Investigative reporter Robert Parry broke
many of the Iran-Contra stories for the As-
sociated Press and Newsweek in the 1980s.
He is the founder and editor of
Consortiumnews.com, where the above arti-
cle first appeared. His latest book is Ameri-
ca's Stolen Narrative: From Washington and
Madison, to Nixon, Reagan and the Bushes,
to Barack Obama

WORLD AFFAIRS

The Role of China in Regional South-South Trade in
the Asia-Pacific: Prospects for Industrialization of
the Low-Income Countries

TWN Trade & Development Serfes

By Mehdi Shafaeddin

The Role of Ching in Regional
South-South Trade in the Asin-Pacific:

Based on his proposed alternative theoretical
framework for South-South trade as a vehicle for
industrialization and development and refuting the
“decoupling” thesis — that is, that East Asian
countries are decoupled from the business cycle
in developed countries — the author analyzes the
merits and shortcomings of China’sregional trade
with its partners. Moreover, considering the
growing weight of Chinainthe global production
network and international trade, he proposes
policiesfor theindustrialization and devel opment
of the partner countries in the context of
strengthening China'sroleasagrowth “pole’. He
suggests, inter alia, the need for industrial
collaboration among the low-income countries of
the region — which benefit less than others from
the dynamics of the Chinese economy as a“hub”
— complemented by adjustment assistance by
China and the newly industrializing economies
(NIEs). He also proposes technological
cooperation among China strading partnerswhich
are currently involved in production sharing in a
limited number of electrical and electronic
products for export to third markets in developed

Prospects for Industrialization of the
Low-Income Countries

R,

Trade & Development series no. 41
ISBN: 978-967-5412-65-3 40 pp

countries. Such cooperation
would be aimed at upgrading
their industrial structure and
reducing their vulnerability to
changesin the economic strategy
of Chinaand to thebusinesscycle
in the developed countries.

Price Postage
Malaysia RM7.00 RM1.00
Third World countries US$4.00 US$2.00 (air)
Other foreign countries US$6.00 US$3.00 (air)

Orders from Malaysia — please pay by credit card/crossed cheque or postal order.
Orders from Australia, Brunei, Indonesia, Philippines, Singapore, Thailand,
UK, USA —please pay by credit card/cheque/bank draft/international money order
in own currency, US$ or Euro.If paying in own currency or Euro, please calculate
equivalent of US$ rate. If paying in US$, please ensure that the agent bank is
located in the USA.

Rest of the world — please pay by credit card/cheque/bank draft/international money
order in US$ or Euro. If paying in Euro, please calculate equivalent of US$ rate. If
paying in US$, please ensure that the agent bank is located in the USA.

All payments should be made in favour of: THIRD WORLD NETWORK BHD.,
131 Jalan Macalister, 10400 Penang, Malaysia. Tel: 60-4-2266728/2266159;
Fax: 60-4-2264505; Email: twn @twnetwork.org; Website: www.twn.my

I would like to order .............. copy/copies of The Role of China in Regional
South/South Trade in the Asia-Pacific: Prospects for Industrialization of the
Low-Income Countries.

| enclose the amount of ..........cccccceeenen. by cheque/bank draft/IMO.

Please charge the amount of US$/Euro/RM ..................... to my credit card:
D American Express D Visa D Mastercard

Alc No.: Expiry date:

Signature:

Name:

Address:

THIRD WORLD RESURGENCE No 314/315



WORLD AFFAIRS

Venezuela on the brink?:
A look beyond the spin

While there is no denying that Venezuela is going through a difficult economic
phase and its people are having a hard time accessing food, the media coverage of
the current situation is extremely distorted. Christina Schiavoni and William
Camacaro attempt to set the record straight.

YOU may have seen the headlines
about Venezuela — headlines that al-
lude to food scarcity, rioting, people
eating stray animalsto survive, and a
country on the brink of starvation.
These stories are not only alarming
but perplexing too. Is this the same
country that was recognised by the
UN Food and Agriculture Organisa
tion (FAO) as recently as 2015 for
having nearly eradicated hunger?* Is
this the same country that has been
the focus of international delegations
and extensive alternative media cov-
eragefor its‘food sovereignty exper-
iment’ involving agrarian reform,
food distribution programmes and
direct citizen participationin thefood
system? What's going on?

There is a nuanced story behind
the current headlines on Venezuela.
It's a challenging moment for aver-
age working-class Venezuelans as
they navigate long lines at the gro-
cery store, alack of key food staples
and inflated prices in order to feed
their families.

But there's not an overal food
shortage —food isin abundance, with
distribution serving as a bottleneck.

There are numerous explanations
coming from both the government
and citizens. What is driving the cur-
rent ‘scarcity amidst abundance’ in
Venezuela? How did the present sit-
uation cometo be?How direisit, and
what are the responses coming from
communities, social movements and
the government? To what extent isthe
present situation being distorted in the
media, and why? Thisarticle attempts
to delve behind the headlines to ad-
dress these questions.

A petroleum economy and a
food system in the balance

For nearly acentury, Venezuela's
economy has centred around oil,
which accounts for the vast majority
of itsforeign earnings — over 95% at
present —and national budget.® Since
the 1930s, the orientation towards
petroleum also meant a shift away
from agriculture, which came with a
massive price tag. As both the state
and private capital withdrew fromthe
countryside, Venezuela's peasant
farmers and rural workers could no
longer earn aliving. Many flocked to
Caracas and other urban hubs in
search of work, making Venezuela
one of the most urbanised countries
in Latin America, with upwards of
90% of its population living in cities
today.* It also became the first coun-
try in the region to be a net importer
of food, as it was cheaper to import
food with petroleum dollars than to
produceit.®> Such conditionsfacilitat-
ed the development of a powerful
food import and distribution complex,
controlled by national and interna-
tional corporate conglomerates.

Asa producer of ahigh-demand
commodity and a voracious consum-
er of food imports, Venezuelabecame
firmly inserted into the global econo-
my in waysthat have rendered it par-
ticularly vulnerableto fluctuationsin
global oil and food prices and to do-
mestic inflation. The companies re-
sponsiblefor food imports and distri-
bution have been able to use these
conditions to their advantage in cer-
tain ways. For instance, since 1983,
when the Venezuelan bolivar suffered
a sharp devaluation against the US
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dollar, driving upinflation, acommon
practice has been to align product
prices with black-market currency
rates as opposed to officia (regulat-
ed) currency rates, further fuelling
inflation in the process.®

Venezuela's ability to import
food through oil earnings in the past
did not mean that its population was
well fed. Indeed, the imports tended
to beat priceswell out of reach of the
country’spoor majority. In 1989, then
President CarlosAndrés Pérez signed
a structural adjustment deal with the
International Monetary Fund (IMF),
causing abrupt surgesinfood and fuel
prices; the price of bread rose by over
600%.” For the over 60% of the pop-
ulation already living in poverty,
enough was enough. Hundreds of
thousands of people poured into Car-
acas from surrounding impoverished
hillside communities, protestinginthe
streets and looting shops. The gov-
ernment responded to this massive
mobilisation by ordering the military
to open fire on the protesters. The
official death toll was 276 civilians,
with the number of actual deaths es-
timated to be much higher.

Efforts towards change

At the beginning of Venezuela's
Bolivarian Revolution in 1999, with
still over haf of the population fac-
ing hunger and poverty, both the gov-
ernment and citizens identified food
production and provisioning as stra-
tegic priorities — and significant
strides have been made in the years
since. On the production end, the state
has made substantial reinvestmentsin
agriculture, including an agrarian re-



form process to redistribute large
landholdings and support small- and
mid-scalefarmersand fishers. Onthe
distribution end, strategies have in-
cluded increased availability of basic
food items at subsidised and regul at-
ed prices and provision of free meals
via school and workplace pro-
grammesaswell ascommunity-based
feeding sites.

These efforts have made historic
gains in food security, as recognised
by FAO, but they are mainly separat-
ed projectsrather than systemic shifts.
That is, even with domestic produc-
tion reinvigorated and the population
better fed, the country’s powerful
longstanding food import and distri-
bution complex has remained largely
unaltered. Today, Venezuela's food
and medicine supply is mostly con-
trolled by 20 companies,® and one of
these, Polar, is responsible for eight
of theitemsin Venezuela'sbasic food
basket, according to the Minister of
Agriculture.® For instance, Polar is
responsiblefor 62% of the market for
pre-cooked corn flour used for corn
patties, called arepas, that form an
essential part of the Venezuelan diet.*°

Scarcity amidst abundance?

What is going on in Venezuela
today? While periodic food shortag-
es are nothing new, particularly at
politically heightened moments, for
more than three yearsthe country has
experienced ongoing shortages of
particular basic food products in ad-
dition to shortages of medicines and
personal hygiene items such as soap,
toilet paper, menstrual supplies and
diapers. It is the particularity of the
missing items that is essential — and
often overlooked or distorted in me-
diareports. Thereisno overall short-
age of food and other basic goodsin
Venezuela. What is missing from su-
permarket shelves are particular es-
sential items, while othersarein abun-
dance. Thereisalack of milk, while
dairy products such as yogurt and
cheese are available. Thereis alack
of pre-cooked corn flour, while other
corn-based products such as porridge
are available. Thereis alack of cof-
fee, another Venezuelan essential,
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whileteas, hot chocol ate and other hot
beverage mixes abound. The plot
thickens when one |leaves the super-
market and goes out into the streets.
Prepared coffeeis available on every
street corner, and in every cafe. Arep-
eras selling arepas with all sorts of
fillings are ubiquitous.

Why, then, are essential items
missing from supermarket shelves?
The two most common arguments of
the distribution companies are that:
a) the regulated prices set by the gov-
ernment to ensure accessibility aretoo
low, providing a disincentive to dis-
tributors, and b) with the plummet-
ing of ail prices, insufficient dollars
are available for import of necessary
primary materials.

When Venezuel an economist and
Universidad Simén Bolivar professor
Pasqualina Curcio put these claimsto
thetest in her extensiveinvestigation
of the country’s current economic sit-
uation, she had someinteresting find-
ings.® First, several of the missing
products have not been regulated
since 2010, and among those that are
regulated, the government has raised
pricesin an effort to incentivise dis-
tributors several times recently, but
this has not resulted in increased
availability. Second, the shortages
began to intensify in 2013, before oil
prices plummeted and while dollars
werestill readily available. Even once
oil pricesdropped and dollarsbecame
less available, the government con-
tinued to prioritise dollars for food
import, and by their own accounting,
the production levels of Venezueld's
major food companies have been sta-
ble or have even increased in that
time.

Curcio also found a correlation
between intensity of food shortages
and politically important moments,
such asthelead-up to elections. Could
it be that the shortages are manufac-
tured? Many food sovereignty activ-
ists see it as no coincidence that Po-
lar, the country’slargest food compa-
ny, responsible for many of theitems
missing from shelves, is owned by a
well-known member of the political
opposition to the government.

Regardless of what isdriving the
shortages, there is no doubt they are
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taking a toll on the population. For
most people, the only ways to access
basic productsaretowait in extremely
long lines when and where they are
available—and it isimportant to note
that this task falls disproportionately
uponwomen. Another optionisto buy
basic products as contraband on the
street through the parallel market,
where they are sold at exponentially
inflated prices.

Hereit bears emphasisagain that
the shortages are of specific products,
so other food remains available. For
instance, Venezuela is largely self-
sufficient infruits, vegetables and root
crops, which are mostly produced by
small- and mid-scale farmers. As
these are distributed through decen-
tralised networks, they have for the
most part been unaffected by the
shortages and are abundant in street
markets around the country. Howev-
er, aspeopl e substitute available prod-
ucts for unavailable ones (e.g., cas-
sava, potatoes and plantains in place
of corn flour, pasta and other pro-
cessed carbohydrates), increased de-
mand, together with high inflation
and speculation, is driving up food
prices overall, both in shops and on
the streets. Theresult isan immense-
ly challenging and stressful situation
for most Venezuelans as they strive
to feed their families.

A look at impacts

Beyond the psychological and
economic impacts of the shortages,
lines and high prices, what are the
physical effects? How are levels of
hunger and nutrition being impacted?
Here we will share both what we
know and what we don’t. What we
do know is that based on the most
recent food intake statistics available
at the end of 2015, Venezuelanswere
consuming a daily average of 3,092
calories, which is well above FAO's
recommendation of 2,720 for food
security, but down from 2011 when
average consumption was 3,221 cal-
ories.’?

There are severa reflections to
be made. First, averages do not tell
us about impacts on the most vulner-
able populations. The flipside, how-



ever, is that Venezuela has a host of
social programmes specifically target-
ed at most vulnerable populations,
which haslikely contributed to keep-
ing the cal oric averages high. Second,
averages also do not tell us anything
about food quality. Some argue cur-
rent conditions are driving peopleto-
wards more limited and less healthy
dietary options, while others argue
just the opposite — that as processed
options are less available, people are
opting for more nutritious whole
foods as replacements. Likely there
is some of both happening, and data
is not yet available to tell us much
more. Finally, in the months since
these statistics were released, short-
ages and priceinflation have bothin-
tensified. Dataisnot yet availableto
tell us if average caloric intake has
dropped further, but anecdotal evi-
dence suggests that it likely has. Ac-
cording to the Nationa Institute of
Nutrition, however, the situation is
being carefully monitored and Vene-
zuelans' caloric intake as a whole
continues to remain well above the
recommended minimum.

The bottom line? Indeed, people
are having a harder time accessing
food right now in Venezuela. The sit-
uation is serious and needs to be ad-
dressed urgently. Is Venezuelain the
midst of a humanitarian crisis? No,
not according to Venezuela's Depart-
ment of Health, international author-
ities such as FAO, or our own obser-
vationsand numerousinterviewswith
community organisers and citizens.
Are people eating dogs? We recently
asked people in working-class rura
and urban communitiesin six differ-
ent states about this rumour; a com-
mon response, after initial shock, was
‘“Well, hot dogs, sure...” And rioting?
So far riots have been isolated inci-
dentsand disproportionately in oppo-
sition-led areas, athough the situation
merits close monitoring and further
investigation.*

Why, then, the extreme media
distortion?Hereit isimportant to look
at the broader picture. While the me-
dia is painting a desperate situation
in Venezuela, the opposition-con-
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trolled national assembly iscalling for
the ousting of President Nicolas Ma-
duro and the USis calling to extend
economic sanctions. Both are using
the “humanitarian crisis’ asjustifica-
tion—and themediaisreflecting these
claims rather than the much more
complex reality on the ground.**

Responses

Whilethe government can still do
more in its campaign to root out cor-
ruption in both the private and public
sectors as well as implement further
reformsin the currency exchange sys-
tem, it certainly has not been sitting
back in the face of the shortages. On
the contrary, both the government and
communities are taking the situation
seriously, ramping up existing social
protections while piloting new ap-
proaches.

Among the latter are Local Pro-
visioning and Production Commit-
tees, known as CLAPs, which have
rapidly formed across the country in
recent months. CLAPs are partner-
ships between grassroots organisa-
tions and the government to provide
an alternative food distribution net-
work in all 24 states. CLAPs have a
twofold purpose. In the immediate
term, they are working to combat
lines, shortages and speculation by
delivering basic food products direct-
ly to people. Goods are purchased by
the government directly from both
private and state enterprises, and dis-
tributed houseto house by the CLAPs
based on community censuses. The
project is seen as a temporary stop-
gap solution to the current shortages,
aimed at the most vulnerable fifth of
the population. In the longer term,
CLAPs are also intended to engage
inlocal food production and process-
ing. In tandem is a mgor push for
urban agriculture, overseen by anew-
ly formed Ministry of Urban Agricul-
ture. A recent hundred-day planting
campaign involving 29,000 urban
productive spaces throughout the
country aims to increase the amount
of fresh produce, eggs, fish and ani-
mal protein available locally.*® These
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efforts are complemented by a re-
newed push for production in the
countryside.

Meanwhile, social movements
are seizing the moment to forge deep-
er transformation towards food sov-
ereignty. Driven by necessity, unprec-
edented numbers of peopleare engag-
ing and re-engaging in agriculture,
from community farms to backyard
patios, and in the process, exchang-
ing seeds, bartering goods and creat-
ing new local enterprises. A reduced
supply of industrial agricultureinputs
is also driving a transition towards
organic practices and agroecology, in
what some are likening to Cuba's
Specia Period. The shortagesarea so
causing a shift from processed foods
and a renewed appreciation of loca
foodsand traditional foodways. Many
activists see these developments as
elements of a new food system, a
project they have been trying to ad-
vance for many years.

This transformative vision is re-
flected in the country’s newly adopt-
ed seed law, pushed forward by so-
cial movements, which bans geneti-
cally modified organisms (GMOs)
while protecting locally produced
seeds of Venezuela's peasant, Indig-
enous and Afro-descendent commu-
nities.’® It is also reflected in the Fer-
iaConugera, ahighly popular month-
ly alternative market held in Caracas,
featuring agroecological and artisan-
a dternatives to many of the prod-
ucts missing from supermarket
shelves, from arepa mixesmadefrom
plantains, cassava and fresh corn, to
homemade soaps, deodorants and
other basic goods. Plan Pueblo a
Pueblo, a grassroots project to forge
direct people-to-peoplelinks between
urban and rural communities, is also
having success: in just over a year,
this initiative has reached more than
40,000 urban familieswith affordable
fresh foods while working to build a
new food system across the urban-
rural divide. A key mechanism en-
abling this effort to expand so rapid-
ly isthat it worksthrough already es-
tablished citizen-led social institu-
tions known as comunas. According



to food activist Gabriel Gil, ‘the cur-
rent crisisis pushing us to organise —
and the comunas are key vehiclesfor
doing so’.

Questioning the headlines

While hunger anywhere deserves
high-level media coverage, it bears
asking why Venezuela, a country
which, by many indicators, has made
important advances against hunger
and poverty, is being targeted daily
for dire coverage that does not reflect
reality on the ground. Furthermore,
why arethe challenges being covered
(albeitin adistorted manner), but not
the many innovative and successful
responses, from an explosion of ur-
ban agriculture, to an agroecol ogical
transition, to unprecedented levels of
citizen organisation around food pro-
duction and provisioning?

Theanswerstothisaremultifold,
complex and subject to different per-
spectives and interpretations, but we
hope readers are encouraged to seek
out more information before taking
current news reports at face value.

Christina Schiavoni is a PhD researcher fo-
cused on agrarian studies at the Internation-
al Institute of Social Studies (ISS) in The
Hague, Netherlands. She has been following
food politics in Venezuela for the past decade
and is currently in Venezuela doing research
in this area. William Camacaro, MFA, origi-
nally from Venezuela, is co-founder of the
Alberto Lovera Bolivarian Circle of New York
and is an artist, radio host at WBAI, Pacifi-
ca Network and activist in New York City. The
above article originally appeared on the
website of Food First (foodfirst.org) in July
2016.

The authors would like to extend a spe-
cial thanks to Siena Chrisman, Fred Mills,
Eric Holt-Giménez and Ahna Kruzic for their
input and editing assistance.

Update

The authors wish to note some im-
provements to the food situation in
Venezuela since this report was first
published by Food Firstin July 2016.
As the article was being written, a
new national network of CLAPswas
rapidly being formed, as a collabora-
tion between the government and
communities. As mentioned above,
CLAPs are responsible for direct de-
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livery of key food items to the poor-
est fifth of Venezuela's population.
This has helped to reduce long lines,
while boosting overall security for
many families and weakening the
parallel market. Many CLAPs are
also engaging in food production and
working on other community-based
food initiatives. Then, in July, the
‘Great Sovereign Supply Mission’
was formed as a means of coordinat-
ing government efforts to oversee,
promote and regulate a smooth sup-
ply of food and other basic goods.
Likely dueto these efforts along with
other factors, there have been some
notable improvementsin food access
since this report was written. Many
challenges, particularly the structur-
al issues mentioned above, remain,
however. L 2
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South Africa’s deprivations and
depravations

South Africa is currently experiencing a period of political turbulence. Patrick Bond
explains what is behind it.

THE week of 31 October could well
be remembered as South Africa’'s
most important political inflection
point since the September 2008 oust-
ing of sitting President Thabo Mbeki
by his own party, the African Nation-
al Congress (ANC). Hismaintormen-
tor then was Jacob Zuma, who —fol-
lowing a brief handover period — has
ruled the country in an increasingly
dubious manner since May 2009.

But severa contradictions have
exploded in Zuma's face. Political
opponents from across the spectrum,
radical university students and his
own party’s establishment smell the
blood, as Zuma's fabled patronage
systemisnow in the spotlight, appar-
ently in tatters.

Zumajust suffered two major le-
gal defeats. afumbled state attack on
Finance Minister Pravin Gordhan
which was humiliatingly withdrawn
by an incompetent prosecutor on 31
October following a national outcry,
and the 2 November release of the
public protector’s ‘ State of Capture’
report on the Zuma family’s corrupt
relationships, a report the president
and two cabinet colleagues unsuc-
cessfully attempted to quash.

Zuma loses his political grip
while liberals and radicals
gain momentum

While Zuma tried delay tactics,
rumblings at the base have grown
louder. Theleftist Economic Freedom
Fighters (EFF) party and the centre-
right Democratic Alliance (DA) both
held anti-Zuma marches in the capi-
tal city Pretoriaon 2 November, with
the former’s leader Julius Malema
clearly distancing himself fromathird
event — a ‘ Save South Africa’ meet-
ing at the nearby Anglican cathedral
with scores of notables from civil so-

.“ Ir .'-

President Jacob Zuma (left) with

-

one of te Gupta brothers, Atul, ét an event in 2012.

The Gupta family have been winning massive state deals and using alleged bribes to
get even wealthier, as revealed in the public protector’s ‘State of Capture’ report.

ciety and big business.

Malema told a crowd of many
thousands, ‘ A CEO will speak at that
small church there, not Church
Square. Let them speak there. Small
churchesarefor CEOs. Only the EFF
hasthe potential to collapsetheANC.’
Thethreat of EFF activists marching
to occupy Zuma's offices in Pretoria
was deflected by police, but the red-
shirted marchers took over much of
the capital city’scentral businessdis-
trict.

Prior to the 355-page ‘' State of
Capture’ report, Malema’s deputy
Floyd Shivambu had written the most
thorough analysis of the Guptabroth-
ers influence, and the EFF regularly
refers to the network of state and
Gupta cronies as the ‘Zuptas'. The
Guptainfluenceincludes mass media
(anewspaper and TV network), min-
ing (especialy exceptionally contro-
versia links to the Eskom parastatal
and its top manager) and provincial
ANC leaders.

Other proletarian elements are
also growing restless. One of thethree
most important trade unions still
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backing Zuma, the nurses (with more
than 200,000 members—in the same
league as teachers and mineworkers
who have been Zuma’'s main labour
backers), announced on 1 November
that they now want the president to
resign. The largest union, the metal-
workers with 350,000 members, did
soin late 2013. But more recently, so
too have scores of major ANC lead-
ers, along with what seemsto be near-
ly the entirety of centre-left and cen-
trist civil society and the media com-
mentariat.

Asaformer guerillafighter with
no formal education, Zuma, 74, is a
genius at maintaining not only talk-
left, walk-right ideological flexibili-
ty, but also membership loyalty with-
in his Zulu ethnic group and the coun-
try’s eastern and northern provinces
(Kwazulu-Natal, Mpumalanga, Free
State, North West and Limpopo). Al-
thoughin August municipal elections
it lost 8% of the vote compared to the
2011 vote, the ANC won handily in
most of these areas.

But for the first time since liber-
ation, theANC surrendered rule of the



economic heartland of Johannesburg,
Pretoria and the fifth largest city of
Nelson MandelaBay (Port Elizabeth)
to what is sure to be a fleeting right-
left alliance of the DA and the EFF.
The second city, Cape Town, hasbeen
run by the DA since 2006, whilethird-
largest Durban is safely pro-Zuma
Huge ANC patronage power dissi pat-
ed with the loss of the three metro
areas.

Zuma himself is also being bat-
tered again by 783 corruption charg-
es relating to bribery in alate 1990s
French military deal. The infamous
arms deal unravelled the ANC's lib-
eration mystique even during Nelson
Mandela's 1994-99 rule. As a result
of a colleague's jailing on the same
charges, Zuma was fired as Mbeki’s
Deputy President in 2005. He then
won acquittal in a high-profile 2006
rape case. The (HIV+) victim —
daughter of a former ANC guerilla
who was a close family friend of
Zuma, Fezikile Kuzwayo — died in
Durban in October, again reviving
memories of his misogyny. Zuma,
who has four wives and more than 20
children, claimed during thetrial, ‘In
Zulu culture, you don't just leave a
woman’ — a stance Kuzwayo elo-
guently rebutted as she was forced
into exilefor several yearsby Zuma's
manic supporters.

Until now, Zuma has kept dissi-
dent tendencieswithintheANC’shig
political tent, in part by using divide-
and-conquer patronage skilfully. But
the day of reckoning is here because
the Gupta family — three immigrant
Indian brothers who became ostenta-
tious tycoons over the past two de-
cades — have been winning massive
state deals and using alleged bribes
to get even wealthier, asrevealed in
‘State of Capture’.

For example, the respected Dep-
uty Finance Minister Mcebisi Jonas
accused the Guptas of offering him
$45 million ayear agoif he agreed to
become finance minister in an infor-
mal putsch, because his then boss
NhlanhlaNene had balked at airplane
and nuclear deals favourable to
Zuma's retinue. After Jonas forceful -
ly declined, the subsequent firing of
Nene and offer of the job to a politi-
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cal ingénue — Des van Rooyen — | eft
the country shocked last December.
Within four days, amidst a panicked
currency crash, a business uprising
led by three white bankers forced
Zuma to shift the hapless van Rooy-
en over to the local government min-
istry and replace him with Gordhan,
who had served in the same job to
corporate applause from 2009-14.

But throughout 2016, Gordhan's
stance became increasingly untena-
ble, thanksto the economic downturn
and repeated attemptsby Zumaallies
to prosecute him for what appear to
be either nonsensical claims or rela-
tively trivial misdeedsin hisprior role
in the tax authority. As the country
barely dodged arecession, Gordhan's
2016 budgetary manoeuvres were
also complicated by rising popular
dissent — especially university stu-
dents who demanded around $2 bil-
lion in new funding to achieve ‘free,
decolonised, quality higher education’
in the #FeesMustFall campaign, as
well as angry black communities de-
nied decent levels of municipa ser-
vices—and threats of ajunk bond rat-
ing downgrade.

Credit rating threats and
student demands

That junk rating has long been
threatened by the local managers of
three agencies: Moody'’s, Fitch and
Standard & Poor’s. But while
Gordhan goes to great lengths to ap-
pease them and the financiers they
front for, the three agencies are so
often so spectacularly wrong (e.g.,
with AAA ratingsfor Lehman Broth-
ersbank and AlG insurancein 2008),
and so apparently biased towards the
prejudices of Western banks, that in
Goa, India, in October, the Brazil-
Russia-India-China-South Africa
(BRICS) economic alliance pledged
to introduce their own.

The neoliberal financial elitesin
the BRICS machinery ensured, how-
ever, that the wording for such an
agency’s mandate emphasised ‘ mar-
ket-oriented’. Thus, as with BRICS
New Development Bank and Contin-
gent Reserve Arrangement, there
would logically be no differencewith
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existing institutions. And aswith Bra-
zil and Russiawhich were al'so given
junk statusrecently, South Africapays
a 9% interest rate on its now danger-
ously high $135 hillion foreign debt,
which indicates that the markets al-
ready de facto consider South Africa
to have junk status.

With those three agencies firmly
in mind, on 25 October, Gordhan re-
vealed hislatest budget in parliament.
At the time, 16 of the country’s 25
universities had been forced by stu-
dent protesters to temporarily close
down, intheactivists attempt toraise
national pressure on the government.
Though valiant, and though 600 stu-
dents were arrested and around $80
million in damage done by protesters
to their campuses, neither Zuma nor
Gordhan gavein.

On 25 October, several thousand
furious university students met
Gordhan for a talk at parliament’s
gates before the budget speech, but
then after being attacked by police,
began violently protesting throughout
central Cape Town. They were then
heartbroken by Gordhan’sdecisionto
offer only $420 million in new funds,
following morethan ayear of intense
social debate and student protest, in
the wake of a legacy of university
underfunding by Gordhan’s predeces-
sor, the famous neoliberal Trevor
Manuel who now works for Roths-
child. And they wereinfuriated by yet
another heavy-handed police clamp-
down.

But the students should not have
been surprised. Gordhan did after all
signal divide-and-rule budget politics
during a New York interview amidst
hislast investor roadshow on 5 Octo-
ber: ‘We have a solution which will
meet the needs of the poor students,
and the so-called missing middie as
well, and it's important that students
who understand the cal cul ations, who
understand the trade-offsthat we need
between student fees being subsidised
on the one hand, and housing and
welfare and health and other issues
being paid for on the other hand, that
they should be part of a constructive
conversation.’

Across South Africa,
#FeesMustFall had rejected that * so-



lution” when it was proposed by
Higher Education Minister Blade
Nzimande—who al so leadsthe South
African Communist Party — two
weeks earlier. They well understand
that state subsidies provided 50% of
university income in 2000, but
steadily fell to 40% today, with stu-
dents covering the bulk of the short-
fall.

On 25 October, Gordhan again
told them to borrow more—he offered
$670 million—in order to pay for their
undergraduate education. The Nation-
al Student Financial Aid Scheme's
extremely low repayment rates ($1.5
billion out of $1.8 billion in outstand-
ing debt remains uncollected) reflect
how that strategy isworking. Adding
household debt isusually only ashort-
term salve, as demonstrated by the
ratio of South African borrowers
whom the National Credit Regulator
deems ‘credit impaired: still in the
unsustainable region of 45%, barely
lower than the 2008 high.

Importantly, a report by Nzi-
mande’s 2012-13 commission on
fees-free education was covered up
until itsfindingswereleaked in 2015.
Nzimande's spokesperson Khaye
Nkwanyana had explained, ‘It is a
public document, but due to the na-
ture of the report, we decided not to
make it public. Obviously we would
have been setting the Finance Minis-
ter [Gordhan] up against the public if
that decision and report wasreleased.’

Gordhan’s neoliberal bias

The choices Gordhan made in
October necessarily set him against
the public. For example, his Febru-
ary budget provided a mere 3.5%
nominal increase to foster care pro-
viders(who play avital rolegiventhe
catastrophic AIDS orphan rate) and a
6.1% rise for mothers of many mil-
lions of Child Support Grant recipi-
ents. While old-age pensions are not
increasing, the extra $0.75/month he
offered to the latter — up to atokenis-
tic $27/month — brings the child
grant’s overall increase this year to
7.5%.

However, inflation for poor peo-
ple will likely exceed 10%, due to a
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15% risein basicfood costs, Eskom's
9.4% electricity price increase and
higher transport expenses. Reflecting
the gap between Pretorid s conscience
and society’shunger, the poverty rate
(for food and necessities) is now an
excruciating 63%. But South Africa
has the fifth lowest social spending
rate amongst the 40 largest economies
(half that of Russia and Brazil).

Instead of targeting social spend-
ing, Gordhan could instead have ref-
erenced the $17.3 billion in annual
overcharging within Treasury’s $45
billion procurement budget. Trea-
sury’slead procurement official Ken-
neth Brown recently acknowledged,
‘Without adding a cent, the govern-
ment can increase its output by 30-
40%. That is where the real leakage
in the system actualy is.’

Why has such fiscal wastage con-
tinued for so long? Gordhan himself
admits that Treasury remains con-
founded by systematic ANC ‘rent-
seeking'. ‘It means every time | want
to do something, | say it is part of
transformation. But in the meantime,
it means giving contracts to my pals
inclosets.” (The'l’ and ‘my’ refer to
the Zupta faction.)

But there are aso other pals in
other closets, who normally cheer on
Treasury neoliberalism: the 1% of
rich South Africans who have had an
exceptional run sincethe early 1990s,
according to aWorld Bank report re-
leased in October. Post-apartheid eco-
nomic policies raised their income
share from 10-12% of total income
(excluding capital gains) in 1990-94
to 18-20% since 2009, nearly unprec-
edented in the world.

These are also the (mostly) men
who take assets abroad illicitly. For
in addition to around $11 hillion in
net profit, dividend and interest pay-
ments that leave the country — the
main reason South Africa’s current
account deficit often reaches a dan-
gerous 5% of gross domestic product
(GDP) —thereis $21 billion in annu-
al average ‘illicit financial flows' (as
counted by Global Financia Integri-
ty over the past decade).

Thisthreat continuesunless Trea-
sury and the Reserve Bank counter it
by tightening exchange controls.
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They won't. Apparently without any
state regulatory friction, blatant tax
dodging occurs at the biggest plati-
num companies, especialy Lonmin
withitsBermuda' marketing’ arm, De
Beerswithits$2.8 billionin diamond
misinvoicing over seven years, and
MTN’scellphone profit diversionsto
Mauritiusfrom several African coun-
tries.

Society’s challenge

A strong, committed Finance
Minister would attack such depravi-
ties, so as to find funding needed to
eliminate society’s deprivations.
Since Gordhan has failed, will soci-
ety now ask what rearrangement of
the balance of forces is required to
finaly construct ademocratic, devel-
opmental state?

The first stage of that (liberal)
revolution isupon us: confronting the
Zuma faction’s corrupt nexus of pol-
iticians, parastatal agency managers
and public-private pilfering partners.
The patronage apparatus may fall
slowly, because Zumawill challenge
the * State of Capture’ findings and a
duggishofficial commissionwill only
then be appointed to investigate more
of the details.

But the next stage, the ongoing
prolific protestsby opposition parties,
university students, communitiesand
labour, remains on the horizon as the
political dust refuses to settle. The
period ahead will not only clarify
whether the liberals and their alies
fighting on behalf of Gordhan and the
anti-corruption cause can defeat the
master of nationalist survival palitics,
Zuma. Just as importantly, we will
learn what pressures from below can
be mobilised to generate non-violent
regime change in the interests of a
post-Zupta, post-neoliberal budget
next time Gordhan presentsto parlia-
ment, in February 2017. 2

Patrick Bond is Professor of Political Econ-
omy at the University of the Witwatersrand
in Johannesburg. The third edition of his
book, Elite Transition: From Apartheid to
Neoliberalism in South Africa, was published
by Pluto Press in 2014. The above article is
reproduced from Pambazuka News (Issue
797, www.pambazuka.org).



HUMAN RIGHTS

Pursuit of profit undermining
workers’ rights worldwide
— UN expert

In a wide-ranging report highlighting the growing disenfranchisement of workers
worldwide of their rights to peaceful assembly and association, a UN rights
rapporteur has reminded governments that ‘Labour rights are human rights’.

Kanaga Raja reports.

FAILURE of economic pol-
iciesinreducing poverty and
inequality, the increasing
power of multinational cor-
porations and the fragmen-
tation of the workplace,
among other factors, have
resulted in the disenfran-
chisement of the majority of
the world'sworkers of their
rights to freedom of peace-
ful assembly and of associ-
ation in the workplace.

This main conclusion
was highlighted by the Unit-
ed Nations Special Rappor-
teur ontherightsto freedom
of peaceful assembly and of associa-
tion, MainaKiai (Kenya), in hisfina
report presented to the UN General
Assembly on 20 October.

In his presentation, the rights ex-
pert said: ‘ Assembly and association
rightsin the workplace continueto be
undermined for alarge proportion of
workers, mainly because of an eco-
nomic world order that relentlessly
pursues ever-increasing growth and
profits at all costs.’

Meanwhile, the growing power
and geographic reach of large corpo-
rations has meant that states are in-
creasingly unwilling or unableto reg-
ulate these business entities and their
attempts to place profits ahead of the
rightsand dignity of workers, he add-
ed.

Calling for fresh approaches, the
Special Rapporteur said: ‘[T]he old
waysof defending workers' rightsare
no longer working. Our world and its
globalised economy are changing at

‘Labour rights are human rihts. It is time for states and the
human rights community to place labour rights at the core of
their work.’

alightning pace, and it iscritical that
the tools we use to protect labour
rights adapt just as quickly.’

‘Labour rights are human rights.
It is time for states and the human
rights community to place labour
rights at the core of their work,’ said
Kiai.

Inaseparate pressrelease, theln-
ternational Trade Union Confedera-
tion (ITUC) welcomed the publica-
tion of the report by the Specia Rap-
porteur and called on governmentsto
act onitsfindings.

‘We congratulate Maina Kiai on
this landmark report, bringing the
struggles of workersfrom around the
world to the heart of the United Na-
tions. Millionsupon millions of work-
ers are denied the right to organise
and decent work by governmentsand
through the actions of employersin-
cluding some of the world’s best-
known companies,” said ITUC Gen-
eral Secretary Sharan Burrow.

‘Governments need to act to en-
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suretheserights, toend the
twin scandals of poverty
and exploitation in supply
chains, andtoformalisein-
formal work,” she added.

Disenfranchisement

In his report to the
General Assembly, the
Special Rapporteur said
that the mgjority of the
world's workers, particu-
larly those in vulnerable
situations, such asmigrant,
women and domestic
workers, are disenfran-
chised of their rights to freedom of
peaceful assembly and of association
in the workplace.

That disenfranchisement is the
result of many factors, including the
failure of much-touted economic pol-
iciesin reducing poverty and econom-
icinequality; theincreasing power of
large multinational corporations and
corresponding failure by states to ef-
fectively regulate and enforce norms
and standards against those actors; the
fragmentation of the workplace and
diffusion of employer responsibilities
across arange of actors; and the glo-
bal crackdown on civil society that
targets organisations and individuals
working on labour issues.

‘Workersareentitled to therights
to freedom of peaceful assembly and
of association regardless of their sta-
tus within a country. Further, those
rights are central to ensuring that
workers can claim their rights to just
and favourable conditions of work in
the face of structural obstacles that



keep them and their issues
marginalised,’ said the Specia
Rapporteur.

‘States have obligations
under international human
rightslaw to ensurethat every-
one within their jurisdictionis
able to exercise his or her
rights. Those obligations in-
cluderefraining fromviolating
workers' rights, taking positive
measures to fulfil the rights
and protecting against viola-
tions by third parties,” he add-
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Despite that, states gener-
aly prioritise economic and
corporate interests at the expense of
workers' rights, a counterproductive
approach that exacerbates poverty
and inequality.

‘This situation must be urgently
addressed, both to allow people to
exercisetheir rightsand to ensure the
viabhility of theworld’seconomic sys-
tem.’

Inthisspirit, the Specia Rappor-
teur called upon states, multilateral
organisations, businesses and other
stakeholdersto commit themselvesto
creating the best possible enabling
environment for the exercise of the
rights to freedom of peaceful assem-
bly and of association in the work-
place.

According to the report by the
Special Rapporteur, in recent de-
cades, economic globalisation, imple-
mented with as few regulations on
companiesand capital aspossible, has
been touted by many economists as
an essential vehicleto global prosper-
ity and the end of poverty.

The economic system that grew
out of that philosophy hasindeed led
to arisein globa economic produc-
tivity and wealth, but it has also con-
tributed to adramatic risein the power
of large multinational corporations
and concentrated wealth in fewer
hands.

At the same time, states’ power
to regulate those business entities has
eroded. Further, the world’s recent
economic growth has not been shared
equally. Productivity and economic
output have increased, but so hasin-
equality, with thefruits of that growth
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ers taking partin arally i

going primarily to the wealthiest.

‘Unconstrained power, whether
public or private in origin, is a criti-
cal threat to the protection of human
rights, including workers' rights to
freedom of peaceful assembly and of
association. The worldwide crack-
down on those rights is contributing
to aglobal crisis of governance.’

Themgjority of theworld’swork-
ers, including informal, women, do-
mestic, migrant and agricultural
workers and day labourers, are often
excluded from national legal protec-
tiveframeworks, leaving them unable
to exercise their fundamental rights
to associate or assemble, and without
access to remedies when their rights
are violated.

According to the report, the im-
pact of the lack of assembly and as-
sociation rights is compounded for
migrant workers by harsh immigra-
tion laws, unscrupulous labour re-
cruitment organisations, militarised
labour systems and rights-restricted
structuresin export processing zones.

Kia pointed out that disenfran-
chisement is the shared condition of
these workers and predominates
across countries and global supply
chains.

‘Whether intentional or not, the
legal environment for these workers
promotes labour markets that funda-
mentally depend on powerless work-
ersand alow-wage environment. Em-
ployersand otherswho evadethelaw
and disrespect standards gain a com-
petitive advantage over compliant
employers, at the cost of workers
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n Hyderabad dur-
ing a nationwide strike called by trade unions in Sep-
tember. The rights to freedom of peaceful assembly
ed and of association are fundamental worker rights.

rights to freedom of peaceful
assembly and of association.’

The rights to freedom of
peaceful assembly and of asso-
ciation are fundamental work-
er rights. Sincethey enable peo-
ple to voice and represent their
interests, they arekey to there-
aisation of both democracy and
dignity, to holding governments
accountable and to empowering
human agency, the report un-
derlined.

These rights are also a
means to level the unequal re-
| ationship between workersand
employers, thereby helping
workers correct abuses and gain ac-
cessto fair wages, safe working con-
ditions and a collective voice.

‘At the same time, the global at-
tack on labour rights has made it dis-
turbingly clear that the old ways of
defending workers' rightsarenolong-
er working. Our world and its globa-
lised economy are changing at alight-
ning pace, and it is critical that the
tools we use to protect labour rights
adapt just as quickly,’” said the rights
expert.

‘A first step towards that goal is
to obliterate the antiquated and artifi-
cial distinction between labour rights
and human rights generally. Labour
rights are human rights, and the abil-
ity to exercise those rights in the
workplaceisaprerequisite for work-
ers to enjoy a broad range of other
rights, whether economic, socia, cul-
tural, political or otherwise.’

Global supply chains

Therise of multinational compa:
nies has driven structural changesin
the global economy aimed at cutting
costs, increasing corporate profitsand
limiting corporate responsibility to
workers, the report noted.

Production and the provision of
services are divided among different
places with different employers in
different countries. That has allowed
lead firmsto shift production of goods
and services to companies in coun-
tries with lower costs and fewer reg-
ulations, putting pressure on manu-
facturersand service providersin glo-



bal supply chainsto cut costs. These
structural shifts have drastically
changed traditional employment re-
lationships and systems.

Today, an estimated 60.7% of the
world's workers labour in the infor-
mal economy, where employment re-
lationships are not legally regulated
or socially protected (another 13%
work on fixed-term contracts). In
some developing countries, informal
jobs comprise up to 90% of available
work.

‘Whiletheinformal economy has
always existed, deregulation and the
development of global supply chains
have exponentially expanded its
growth.’

Millions of informal workers la-
bour in global supply chains, where
some of theworst abuses of freedoms
of association and peaceful assembly
are found and where migrant work-
ers are often concentrated.

‘States often weaken labour
rights in order to attract investment,
establishing special export processing
zones where freedoms of peaceful
assembly and of association areeither
sharply curtailed or explicitly prohib-
ited. States may also use investor
agreements as excuses to weaken la-
bour standards.’

The Special Rapporteur argued
that global supply chains are putting
downward pressure on wages and
working conditions, and distancing
workers from their rights to freedom
of association because workers fill
permanent jobs but are denied perma:
nent employee rights.

These arrangements — found in
both formal and informal work, in-
cluding part-time, short-term or tem-
porary contracts, on-call schedules,
multi-layered sub-contracts or fran-
chises, and bogus self-employment
schemes—are designed to drive down
costs.

Asaresult of the widespread use
of this practice, 1.5 hillion people —
46% of the world's total number of
workers — are working in so-called
‘precarious employment’. In both
Southern Asia and Sub-Saharan Af-
rica, more than 70% of workers are
employed that way.

Thereport went on to cite numer-
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ous examples of violations of work-
ers rights to peaceful assembly and
of association in more than 50 coun-
tries, including outright bans on all
legitimate unions, racial discrimina
tion, gender-based violence, the use
of precarious and informal labour,
restrictions on the right to strike and
to form or join atrade union, and the
assassination of trade unionists.

Exploitation of migrant
workers

The Specia Rapporteur said glo-
balisation is taking place in the con-
text of the largest migration of peo-
ple in human history, from rura to
urban areas, within countries and
across borders.

According to recent Internation-
a Labour Organisation (ILO) esti-
mates, the world has 150.3 million
migrant workers, and an estimated
112.3 million of them (74.7%) arein
high-income countries.

L ow-wage migrant workers face
severe economic exploitation, social
exclusion and political disenfran-
chisement. They are often denied their
freedoms of peaceful assembly and of
association because of their irregular
status or by structural barriersin le-
gal channels that systematically dis-
empower workers.

Many find themselvestrafficked,
in conditions of forced labour or sla-
very, isolated, unpaid, with restricted
freedom of movement and no access
to justice. Because most migrant
workers are effectively barred from
forming and joining unions, they are
unable to advocate to improve wages
and working conditions.

‘Migrants have become a mas-
sive, disposable, low-wageworkforce
excluded from remedies or realistic
opportunities to bargain collectively
for improved wages and working con-
ditions,” said the Special Rapporteur.

Having legal status does not en-
sure workers can exercise their fun-
damental rights. Most temporary or
circular migration programmes
structurally deny or inhibit rights to
assembly and association and leave
workers at the mercy of employers.

The rights expert cited the Mid-
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dle East kafala and United States
guest-worker programmes as being
two such programmes.

In many Middle East countries
(such as Bahrain, Kuwait, Oman,
Saudi Arabia and Qatar), this hyper-
rigid system ties a migrant worker’s
presencein the country to avisaspon-
sored by acitizen. Workers' ability to
reside, work or even leave the coun-
try is subject to the approval and
whims of a migrant’s sponsor, who
has near-total control over the work-
er's existence.

Nearly the sameistruein United
States guest-worker programmes,
where visas are tied to specific em-
ployers.

‘From a legal standpoint, these
States have delegated oversight, con-
trol and responsibility for foreign na-
tionals to private companies and in-
dividuals. Such devolution of respon-
sibility has led to gross abuses and
denial of fundamental rights.’

The report noted that every year
the United States has more than
100,000 guest workers on temporary
H-2 work visas in sectors like land-
scaping, construction, seafood pro-
cessing and agriculture. Although
they are documented migrants, guest
workersreport being cheated of their
wages, threatened with guns, beaten,
raped, starved and imprisoned. Some
have died on the job.

The link between the visa and
employer provides a coercive ele-
ment: workers who complain about
working conditions can be fired, and
must |eave the country or face depor-
tation.

‘This contingent relationship
quells workers' efforts to exercise
freedom of association and assembly.
Workerswho attempt to exercisetheir
rights are often blacklisted by em-
ployers, who use the threat of denied
future work opportunities to silence
workers,” said the Specia Rapporteur.

In the United Kingdom, gang-
master-controlled work in the hospi-
tality, food-processing and agriculture
sectors often exploits migrant work-
ers through wage theft or confisca-
tion of passports. The prospect of dis-
missal and loss of the legal right to
work and remain in the country chills



the exercise of rights by these work-
ers.

‘Because police investigations
tend to focus more on immigration
enforcement than claims of serious
maltreatment of migrant workers, ac-
cess to justice is denied. Forced la-
bour is also a significant and grow-
ing problemin the United Kingdom.’

‘Violence with impunity is also
common,” Kiai said. In Mexico, mi-
grant farmworkers at one of the coun-
try’s biggest tomato exporters were
physically assaulted when they com-
plained about lack of food or tried to
leavethework camp wherethey were
kept ‘as prisoners’. Camp bosses
threatened workers who demanded
their illegally withheld pay. The in-
debted workers could not enjoy their
assembly and association rights for
fear of losing wages that would not
be paid until the harvest. The compa-
ny received World Bank financing
and supplied major US grocers.

Women workers

The report aso noted that today
only about half of women globally are
in the labour force, compared with
more than three-quarters of men.
Three-quarters of their employment
isininformal and unprotected work,
making women far less likely than
men to be in trade unions and enjoy
work-related protections, including
assembly and association rights.

‘Discrimination, abuse and rele-
gation to jobsat the bottom of the glo-
bal economy undermine women
workers' ability to join and form or-
ganisations that defend their inter-
ests.’

Perhaps the fiercest deterrent to
the exercise of the rights to freedom
of peaceful assembly and of associa-
tion for women is gender-based vio-
lence, which affects more than 35%
of women globally. While violence
against women generally is increas-
ingly in the global spotlight, its oc-
currence at work continues to be ne-
glected or ignored.

Gender-based violence at work
includes physical abuse; attempted
murder and murder; sexual violence;
verbal abuse and threats; bullying;
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psychological abuseand intimidation;
sexual harassment; economic and fi-
nancial abuse; stalking; and more.

A recent survey in European
Union countries found that 75% of
women in management and higher
professional positions and 61% of
women in the service sector have ex-
perienced some form of sexua ha-
rassment.

Women workers in countries as
diverse asBangladesh, Cambodia, the
Dominican Republic, Haiti, Jordan,
Swaziland and Tunisia have reported
verbal, physical or sexual abuse, sex-
ual harassment or rape at work.

Women union leaders in Guate-
mala are ‘especially targeted’ with
threats, violence and murder. Wom-
en workers report being punched to
force miscarriages, or abducted while
waiting for transportation to and from
work. In Guatemala, morethan 5,000
women and girlswerekilled between
2008 and 2015.

Domestic workers

According to the report, situated
at the intersections of gender, race,
migration and informality, domestic
workers represent alarge component
of the global workforce excluded
from the rights to freedom of peace-
ful assembly and to association.

ILO estimates that 67 million
people globally are domestic work-
ers, and 80% of them arewomen; and
that 11.5 million migrant workersare
domestic workers, about three-quar-
ters of them women.

‘Many countries do not recogn-
ise domestic labourers as “workers”
under thelaw, meaning that they have
little ability to exercise their assem-
bly and association rights at work.
Roughly 90 per cent of domestic
workers lack effective social protec-
tions, leaving them and their families
in economically and socially vulner-
able situations.’

The Special Rapporteur cited
several examples of laws that differ-
entiate domestic workers from other
workers.

The United Kingdom excludes
domestic workers from limits on
hours of work, minimum wage and
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health and safety provisions. Canada,
Finland, Japan and Switzerland simi-
larly exclude domestic workers from
minimum wage legislation.

Many countries, including the
United Kingdom and France, exclude
domestic workers from the jurisdic-
tion of labour inspectorates in defer-
ence to employers privacy. Canada
(Ontario), Ethiopia and Jordan ex-
empt domestic workers from laws
covering trade union representation.

Therights expert noted as a pos-
itive step, however, that 30 countries
have now extended |abour protection
to domestic workers.

He pointed out that the rights to
freedom of peaceful assembly and of
association are recognised in numer-
ousinternational instruments, includ-
ing the Universal Declaration of Hu-
man Rights, the International Cove-
nant on Civil and Political Rights, the
International Covenant on Econom-
ic, Social and Cultural Rights, and the
International Convention on the Pro-
tection of the Rights of All Migrant
Workers and Members of Their Fam-
ilies.

‘Both trade unions and the right
to strike are fundamental tools to
achievingworkers' rights, asthey pro-
vide mechanisms through which
workers can stand up for their inter-
ests collectively, and engage with big
business and government on a more
equal footing. The State is obligated
to protect these rights for all work-
ers,’ Kiai underlined.

Healso said theright to strike has
been established in international law
for decades, in globa and regiona
instruments, and is also enshrined in
the constitutions of at least 90 coun-
tries. The right to strike has, in fact,
become customary international law.

Many states place obstacles, both
in law and in practice, that restrict
workers' rightsor fail to enforcelaws
protecting those rights. The ITUC
found that 50 of 141 countries sur-
veyed had such restrictions, said the
Special Rapporteur. L 2

Kanaga Raja is Editor of the South-North
Development Monitor (SUNS), which is pub-
lished by the Third World Network. This ar-
ticle was originally published in SUNS (No.
8339, 24 October 2016).
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Canadian indigenous injustice —
a colonial problem?

A legacy of colonial injustice persists today for indigenous people in Canada
subjected to unspeakable abuse, violence and prejudice daily.

Rose Delaney

THE history of Canada’sindigenous
population has been, for the most part,
kept in the shadows.

According to leading expert on
indigenous justice Lisa Monchalin,
the consequences of colonialism and
dispossession on native communities
have been * glossed over’, unacknowl -
edged and dismissed by the * settled’
population.

At the launch of her new book
The Colonial Problem: An Indige-
nous Perspective on Crime and In-
Justice in Canada in November at
University College London, Moncha
lin emphasised the impact colonial
legacies have left on indigenous peo-
ples in modern-day Canada.

During colonia times, she ex-
plained, the native population was
compelled to become dependent on a
foreign system which paid little heed
to their own distinct culture and cus-
toms. European settlers suppressed
the rights of the indigenous groups,
rapidly establishing a European hier-
archical structure which considered
them nothing more than an ‘Indian
problem’.

The colonia solution to the in-
digenous’ problem’ was nothing short
of deadly. As adirect result of Euro-
pean settlement, the native popul ation
became a vanishing race, with an es-
timated 80-90% dying from diseases
brought from Europe. In the 1700s,
blanketsinfected with smallpox were
distributed as a means of eradicating
indigenous peoples.

Those who did not die of disease
wereforcefully displaced. Many were
pushed onto smaller parcels of land,
obliged to culturally assimilate and
abandon their traditions or left to die
off in territories with few resources.
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The consequences of colonialism and dispossession on native communities in Can-

ada have been ‘glossed over’, unacknowledged and dismissed by the ‘settled’ popu-

lation.

In many ways, Monchalin said,
‘colonisation can also be drawn back
to the prevalence of violence against
indigenous communities through the
centuries, including acts of gender-
based violence'.

Before colonisation, traditional
native societies prided themselveson
being matriarchal, honouring and val -
uing the ‘sacred’ nature of women
withintheir community. Women were
granted a strong voice through posi-
tions of leadership and power and
there was an equitable division of la-
bour. * Acts of sexual violence werea
rarity before European contact,” Mon-
chalin said.

Under the European system of
governance, nativewomen wereforc-
ibly dispossessed of their agency.
They could no longer be considered
valiant leaders; rather, their colonis-
erswanted to enforce the message that
they were little more than subordi-
natesto the male members of the com-
munity. Under colonial rule, only men
were accepted to speak on behalf of
their communities.

The colonisers began to formu-
late the image of the native woman
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as an ‘exotic other’. They referred to
indigenous women as ‘squaws, the
female version of asavage. They de-
scribed them as having ‘no human
face, lustful and immora’, Moncha-
lin explained.

These ingrained colonial per-
spectives not only converted the na-
tive female identity into a sexualised
commodity, but also led to the wide-
spread sexual objectification of native
women, with acts of sexual violence
committed justified by the fact that
these women were ‘human in form
only’.

The subordination and oppres-
sion of native women rooted in colo-
nial timesisstill prevalent today. Sex-
ualised and romanticised construc-
tionsof the‘erotic’ indigenous wom-
an haveresulted in widespread reports
of sexua harassment and violations
across the country.

‘In Canada, 87% of indigenous
women will experience physical vio-
lence in her lifetime. One in three of
thesewomen will beraped,” Moncha-
lin said.

Indigenous women continue to
be victimised by the persisting struc-
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‘Residential schools’ were government-funded schools for Canadian aborlgmal chil-
dren. However, students were subjected to violence and abuse, and after over a cen-
tury of ‘state-sponsored violence’, the last residential school closed in 1996.

tures of adehumanising colonial sys-
tem which stripped them of their
agency and considered them ‘lesser
beings'.

This came to the fore in 2014
when 1,181 cases of missing native
women between 1980-2012 were
made public. The crisis was largely
dismissed and a truth inquiry only
established last year.

Police brutality conducted
against indigenous women has also
been reported across the country.

Many believe that the historical
legacy of Eurocentric suppression
contributes to the ongoing issues of
injustice and inequality demonstrat-
ed towards indigenous peoples.

In 1873, one of the Royal Cana-
dian Mounted Police (RCMP)’'smain
objectives was to address the ‘indig-
enous problem’, the goal being the

‘silent surrender’ of the native peo-
ple.

This led to the creation of ‘resi-
dential schools', government-funded
schoolsresponsible for educating ab-
original children in Canada. The Ca-
nadian government developed a pol-
icy caled ‘aggressive assimilation’.
They believed that a church-run, in-
dustrial boarding school was the best
way to prepare them for lifein main-
stream society and, ultimately, aban-
don their ‘savage’ traditions.

However, thisgovernment initia-
tive took aturn for the worse. Native
children were subjected to violence
and abuse. Sexua abuse was found
to reach epidemic levels within the
schools and some children were even
reported to have been used for ‘ nutri-
tional experiments'.

After over a century of ‘state-

sponsored violence', the last residen-
tial school closed in 1996.

Theneed to suppress, silenceand
condemn a people based on their eth-
nicity has led to state-induced vio-
lence and mistreatment of native peo-
ples by state authority to the present
day.

Systemic issues of racism and
discrimination ‘legitimise’ acts of
police brutality and unjust incarcera-
tion of indigenous peoples. In fact,
there’'s a clear indigenous over-rep-
resentation in the Canadian prison
system, with roughly 4.3% of the to-
tal population incarcerated.

The legacy of colonia injustice
persists today for aboriginal peoples
in Canada subjected to abuse, vio-
lence and prejudice daily.

Seven generations of residential
school victims, deep-rooted female
exploitation, state-induced violence
and unlawful incarceration, amongst
ahost of other atrocities, have led to
a build-up of inter-generational trau-
ma within indigenous communities
across the country, Monchalin said.

However, Canada s federal gov-
ernment has begun to address the
widespread neglect and failed policies
felt by past generations of indigenous
people.

Prime Minister Justin Trudeau
has publicly declared hiscommitment
to beginning a new prosperous rela-
tionship between Canada and its in-
digenous people. ‘No relationship is
more important to me and to Canada
than the one with First Nations, the

o Metis Nation, and Inuit,” he said at

' the assembly of First Nationsin De-

S cember 2015.
Canadaplanstoinvest C$8.4 bil-

%a lion over five years, beginning in
o 2016-17, to improve the socio-eco-
£ nomic conditions of indigenous peo-
E ples and their communitiesand bring
g about transformational change.
‘Through education, awareness
§ raising and awillingness to confront
8 and question theviolent past, the peo-
ple of Canada can finally celebrate
indigenous identity and ultimately,
reconstruct their rich traditions that
wereforcibly broken down under co-
lonialism,” Monchalin concluded. —
IPS 2
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Participants at a 2013 vigil in Ottawa held in remembrance ofissing and murde
indigenous women. In 2014, 1,181 cases of missing native women between 1980-
2012 were made public.
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WOMEN

#NiUnaMenos: Not one woman
less, not one more death!

Recent protests against femicide in Argentina reveal the deep roots and spreading
branches of feminist activism in Latin America.

Elisabeth Jay Friedman and
Constanza Tabbush

ON 19 October, hundreds of thou-
sands of women acrossArgentinapar-
ticipated in two extraordinary pro-
tests: an unprecedented women’s
strike and massive demonstrations
against femicide (femicidio) —that is,
the killing of cisgender and trans-
women because of their gender.

Reacting in rage and sorrow to
the 9 October murder of LuciaPerez,
a 16-year-old high school student
fromthecity of Mar de Platawho had
been abducted, drugged and gang-
raped so viciously that she died of her
injuries, Argentine feminist organis-
ersrelied on social mediato organise
the strike and orchestrate the demon-
strationsin the space of about aweek.

Dubbed ‘Black Wednesday’, the
protests were notable not only for
their rapid organisation and wide-
spread diffusion, but also for their
framing of gendered violence as in-
extricably linked to gendered struc-
tures of power — a point that was ex-
emplified in the signs, slogans and
speeches that accompanied the dem-
onstrators on city streets across Ar-
gentina. *Not even one woman |less!
We want us all alive!” thousands
marched and sang, drummed and
yelled.

What's more, the efforts of Ar-
gentine feminist organisers sparked a
transnational response. Reportsfound
that in addition to at least 138 sepa-
rate proteststhat took placein Argen-
tina, there were 25 protests in Chile,
sevenin Bolivia, fivein Mexico, two
in Uruguay, two in Honduras, and
othersinthe capital citiesof Paraguay,
Ecuador, Costa Rica, El Salvador,
Guatemala and beyond.

Former Argentine president Cris-

tina Fernandez de Kirchner wrote an
open letter in support of the protests,
while the current president of Chile,
Michelle Bachelet, taped a video
pledging her alegiance. Participants
were amazed by the massive public
presence and the creative ways in
which women took to the streets
wearing al black —*acipher codethat
was at the same time evident to ev-
eryone’, in the words of one striker.

The protests also claimed histor-
ical spacesof national political strug-
gle: inArgenting, it wasthefirst time
the emblematic Plaza de Mayo —tra-
ditionally the space of unions and
political parties — filled with women
chanting ‘ Patriarchy isgoing to fall!’
In Chile, Algjandra Ramm from the
University Diego Portales noted that
shenever thought she' d seethe phrase
‘Ni Una Menos’ (Not One Less) pro-
jected on the front of the country’s
presidential palace, La Moneda.
Meanwhile, in Brazil, subtle gestures
werealso present as, for instance, one
lecturer recalled going to teach her
university classwearing black in sol-
idarity with Argentine women, only
to find that many of her studentswere
wearing black as well. As political
analyst VeronicaGago wrote, ‘ We can
feel proud of having made palpable
and visible the international strength
that the women’s movement has had
since its beginnings.’

What can these events tell us
about the current state of gender pol-
itics in the region? Are we witness-
ing a new feminist ‘wave' in the re-
gion, made up of a wider range of
participants, united behind a broader
spectrum of demands? And if so, how
much of what happened in Argentina
can be explained by transnational
trends, and how much is due to na-
tional dynamics? It is too soon to be
able to answer these questions defin-
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itively, but we offer some evidence
for further reflection.

Organising against gendered
violence in Latin America

Latin America has long been the
site of protest and policy-making
around violence against women.
Drawing on their experiences of au-
thoritarian repression and economic
austerity, activists have drawn con-
nections between violence perpetrat-
ed by the state and by private actors.
Beginning in the 1980s, feminists
built regional networks at the Latin
American and Caribbean Feminist
Encuentros (Encountersor fora). The
first Encuentro in Bogota, Colombia,
declared a Day to End Violence
Against Women on 25 November,
which is now observed worldwide.
Participants chose the date as a trib-
ute to the Mirabal sisters, who were
killed on that day in 1965 for their
opposition to the Dominican dictator-
ship of Rafael Trujillo.

This kind of activism pressured
the Inter-American Commission on
Women to take up the issue of gen-
der violence, eventually transforming
it into the Organisation of American
States' vanguard | nter-American Con-
vention on the Prevention, Punish-
ment and Eradication of Violence
Against Women in 1994. Its mission
statement takes an overtly feminist
perspective, locating violence against
women within ‘the historically un-
equal power relations between wom-
en and men’, and insists that states
work to prevent violence wherever it
takes place. Feminist advocates lob-
bied their governmentsto adopt Con-
vention principles through national
legislation, resulting in nearly every
Latin American country outlawing
some form of violence against wom-



eninthelast two decades. Theregion-
al influences are clear in the Argen-
tine case: in 2009, the Argentine Con-
gress passed Law 26.485, the Law of
Integrated Protection to Prevent,
Sanction and Eradicate Violence
Against Women.

Regional activism has continued
apace. The powerful slogan ‘Ni una
mujer menos, ni una muerte mds’
(Not one woman less, not one more
death) was coined by Mexican poet
and activist Susana Chéavez Castillo
in the 1990s to protest the notorious
unsolved murders of women in
Ciudad Juérez, Mexico. The 19 Oc-
tober protests were the latest entry in
along series of protests across Mex-
ico and Central and South America
sparked by the murder of Chavez
Cadtillo herself in 2011. In 2015 and
2016, Argentina, Brazil, Chile, Mex-
ico, Peru and Uruguay reclaimed her
words to organise campaigns and
demonstrations against femicide and
violence against women.

In Argentina, the ability to orga-
nise massive demonstrations around
just aweek after thefemicide of Lucia
Perez isrooted in past experiences of
post-dictatorship women’s organis-
ing. Argentine women’s and feminist
activism has been enriched by the
yearly in-person meeting caled the
Encuentro Nacional de Mujeres (Na-
tional Women'’s Encounter or ENM),
which emerged in the 1980s modelled
after theregional Encuentros. Asthey
constructed a space for deliberation
on issues ranging from human rights
to external debt, abortion to sports,
sexuality to indigenous peoples, Ar-
gentine women forged connections
between gender and other issues of
structural inequality, according to
Amanda Alma and Paula Lorenzo,
authors of Mujeres que se encuent-
ran.

However, ENM organisers have
contended with overtly hostile local
authorities. In late September of this
year, the ENM took placein Rosario,
in the northern Argentine province of
Santa Fe. At least 70,000 women par-
ticipated in the events. On the very
day Lucia Perez was murdered, po-
licefired rubber bulletsinto the final
march to repress participants object-
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ing to right-wing Catholic counter-
demonstrators.

This confluence of activism, re-
pression and horror sparked the 19
October strike and demonstrations
inside and outside of the capital. Les-
bian feminist activist and Rosario-
based journalist Irene Ocampo ex-
plained in an interview that the ‘ef-
fective, rapid and dynamic’ response
that enabled their local protest of
15,000 relied on the wide and deep
roots of feminist activism. Feminist
and women'’s organisations brought
word of the effort to alocal organis-
ing assembly, which multiple gener-
ations of activists and nearly all the
organisations that had been responsi-
ble for the ENM attended. They aso
reached out to local unions of state
and university employees for their
support. But these activists, and oth-
ers across the country and the region,
would also rely on a more direct ex-
ample of organising around violence:
the Ni Una Menos protests of the last
two years.

The making of #NiUnaMenos

Building on a performance orga-
nised as a marathon of literary read-
ings in front of the National Library
in March 2015 against femicides, the
Ni Una Menos collective of promi-
nent feminist journaists, artists and
lawyers, including figures such as
MartaDillon, an editor at Pagina 12,
started a Facebook page. The hash-
tag #NiUnaMenos spread virally and
caught the attention of the media.
They capitalised on their profession-
al and activist networks, as well as
their symbolic and social capital to
great effect. Gendered and sexualised
violence became the topics of talk-
shows, national newspapers, radio
programmes, Facebook and Twitter
trends. Even future President Mauri-
cio Macri, who has been implicated
in empowering anti-abortion activists,
was photographed holding a sign
bearing the sogan ‘Ni Una Menos'.

On 3 June 2015, thefirst massive
Ni UnaM enos demonstration against
gender violence gathered 300,000
people in front of the National Con-
gress in Buenos Aires and in major
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citiesaround the country. High school
and college students, young families
and workers representing different
parties, organisations and movements
filled the square in front of the Na-
tional Congress, making it almost
impossible to walk. Groups of girls
and boys remixed songs from the
2014 World Cup and danced while
singing ‘In this society, abuse is so
normal, that we still think women are
the ones who provoked it.’

Participants listened as actress
Erika Rivas, actor Juan Minujin and
cartoonist Maitena read out the de-
mands:. the full implementation of
Law 26.485 — only eight of its 45 ar-
ticles had been implemented — the
publication of official statistics on
sexual assault, institutional and judi-
cial guarantees for women's protec-
tion and access to justice, and thein-
clusion of gender violencein the cur-
ricula of sexual education and train-
ing of all state officials, including the
police.

Following the march, Ni Una
Menos collective members, like Flo-
renciaAbbate, said they saw changes
in how the media covered violence
against women, as they adapted to a
heightened awareness on the part of
their audience against victim-blam-
ing. The protest signified a turning
point where gender inequality became
a public issue relevant to al Argen-
tine society.

As an ever more heterogeneous
group of organisers participated, the
second Ni UnaMenos march in June
2016 broadened the interpretation of
violence against women, bringing in
demands for the decriminalisation of
abortion, an end to transphobia, and
the rights of sex workers alongside
opposition to trafficking women and
girls. As Abbate explained to the Ar-
gentina Independent, the framing was
open to al: ‘Ni Una Menos belongs
to everyone, and there are groupswho
want to identify as Ni UnaMenosin
the other provinces and parts of the
country who unexpectedly use our
logo to promote their local demands.’

The two years of regionaly in-
spired national organising across
many media platforms on ever more
interrelated issues led to the perfect
storm of the hundreds of thousands
who took to the streets on 19 Octo-
ber.



The ‘Black Wednesday’
protests

TheNi UnaMenoscollectiveand
another 50 organisations called for the
19 October ‘ Black Wednesday’ strike
and demonstrations, which integrat-
ed demands for women's socia and
economic rights in an unprecedented
manner. ‘ We were hundreds of wom-
en ... with the same will to organise
... tosay onemoretime: ENOUGH!’
the call read. *And together we de-
cided to strike: those who have afor-
mal job and those who don’'t, those
in cooperatives, who have precarious
work, those who do carework and do
not receive a sa ary, the unemployed,
the students, the artisans, the artists,
all of us. Strike for an hour outside of
our workplaces to make ourselves
visible. Strike then march. Wear
black.’

In the packed Buenos Aires sub-
way on the morning of the 19th, wom-
en wearing al black smiled at each
other asstrangerswith common goals.
It did not matter if they were left or
right, or from the political opposition
or not: they were all against femi-
cides. One rider described the com-
mute: ‘ When the doors opened at each
station you could hear women shout-
ing “Ni una menos!” to others on the
platform who answered “ Vivas nos
queremos!” [We want us alive!]. It
was a very emotional moment, the
subway wasfilled with these slogans,
from anonymous, nearly ghostly voic-
es.’” A female conductor’s announce-
ment on the H Line went viral: ‘ Take
careof your belongings, but also take
care of women, who are not your be-
longings. Vivas nos queremos!’

Between 1 and 2 pm, thousands
participated in the symbolic women’s
strike under apowerful slogan: * If my
life has no value, reproduce without
me.” Using their actions to pointedly
critique the business-as-usua nego-
tiations between the National Union
Confederation and the neoliberal gov-
ernment of President Macri, workers
left all manner of workplaces, from
the shoe stores of busy commercial
streets to the National Library, and
from the University of Buenos Aires
to the National Congress.
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At five that afternoon, ariver of
150,000 protesters, braving a down-
pour, congregated at the Obelisco in
downtown Buenos Aires and flowed
down to the Plaza de Mayo. Myriad
handmade posters exemplified the
formation of abottom-up gender jus-
tice agenda. Teenagers and young
women focused on empowering im-
ages and demandsto befreeto go out
in public, with signsreading ‘| don’t
want to be avictim, and | want to be
free.” Women linked to popular move-
ments and transwomen denounced
the criminalisation of social protest,
demanding freedom for social activ-
ist Milagro Sala. Feminist collectives
advocated free and safe abortion. In-
deed, thevery ideaof ‘ Black Wednes-
day’ wasinspired by Poland's* Black
Monday’ protests a few weeks prior,
in which Polish women demonstrat-
ed against atotal ban on abortion in
the European country.

The recent protests
have demonstrated a
deepening understand-
ing of the link between
gender violence and
other forms of gender
inequality.

Women from unions and move-
ments holding signs that read ‘[Eco-
nomic] adjustment is part of the vio-
lence’ emphasised the runaway costs
of basic services and decreasing real
salaries. The speech read out at the
end of the march referred to femicide
waged against Argentine women as
‘the most extreme expression of a
patriarchal logic, onethat subjugates,
objectifies and undervalues women
across all spheresof life'. The chants
of the activists who overflowed the
Plazade Mayo reverberated through-
out downtown Buenos Aires:. ‘ Pow-
er, power, popular power, now that we
aretogether, now that they see us, the
patriarchy will fall, it will fall.’

In the days after the protests,
longstanding social attitudes towards
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women were up for debate. Victoria,
one participant, reflected in an inter-
view that the protests ‘resulted in a
lot of new conversations'. ‘Many
friends told me about family discus-
sions about the protests when sur-
prised fathers heard for the first time
that their daughters had been groped
when they were younger, or that men
in the street had exposed themselves
tothem,” shesaid. Another participant
added, ‘| was surprised by many men
who expressed their concern about
these issues from | think a feminist
perspective.’

While it might be too early to
speak of a new wave of feminist or-
ganising, we can point to some im-
portant developments. For one, the
recent protests have demonstrated a
deepening understanding of the link
between gender violence and other
forms of gender inequality. Although
social mediais far from the only re-
source upon which such massive pub-
lic repudiation of gendered structures
of power is based, we a so appear to
be witnessing the continued devel op-
ment of creativelinks between online
and offline modes of action; whether
online, on the street or around the
family dinner table, gender politics
have a new presence and resonance.

As15-year-old OfdiaFernandez,
president of the student union at an
Argentine high school, explained at
the protest: ‘[Our] society was 100%
machista but now we are starting to
hear about abortion, about women's
trafficking, femicide ... we are start-
ing to speak about gender inequality.
Being afeminist isabout understand-
ing these redlities, criticising them,
but mostly it isabout doing something
to transform them.’ 4

Elisabeth Jay Friedman is Chair and Profes-
sor of Politics and Professor of Latin Amer-
ican Studies at the University of San Fran-
cisco. She is the author of Interpreting the
Internet: Feminist and Queer Counterpublics
in Latin America (University of California
Press, forthcoming). Constanza Tabbush is
Research Associate at the Interdisciplinary
Institute of Gender Studies at the University
of Buenos Aires and the National Research
Council of Technical and Scientific Research
(CONICET), Argentina.

The above article is reproduced from the
website of the North American Congress on
Latin America (nacla.org).
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The voice of the Third World

A titan of our times, Fidel Castro (1926-2016) was, as Vijay Prashad’s tribute
explains, the mirror of Africa, Asia and Latin America’s aspirations. Hostile critics
who have sought to dismiss him as a ‘relic of the Cold War’ are blind to the fact that
at every phase of his long life he was alert to the ‘new’ problems facing humanity,
responding to them with a freshness that was simply astonishing. His speech at the
1992 UN Conference on Environment and Development (Earth Summit) (see box),
which could very well be his epitaph, is testimony of this.

THE room went silent at the
UN’s 2001 World Conference
Against Racismwhen Fidel Cas-
tro entered. He took the podium
and firmly denunciated not only
racism but also the deep scars
inflicted by capitalism. ‘Thein-
human exploitation imposed on
the peoples of three continents,’
he said in reference to Africa,
Asia and Latin America,
‘marked forever the destiny and
lives of over 4.5 billion people
living in the Third World today.’ It
wasthis history, he said, that left ‘the
current victims of that atrocity’ in
poverty, unemployment, illiteracy and
sickness.

Castro’s words mirrored redlity.
He would not end there. It was hope,
not despondency, that captured his
personality. ‘| believe in the mobili-
sation and the struggle of the peo-
ples!’ hesaid. ‘| believeintheideaof
justice! | believeintruth! | believein
man!’

It was hard to contain the ap-
plause. Castro, in hiscustomary green
fatigues, took in the adulation. There
was nothing insincere about it: the
leaders in the room admired the gue-
rilla. He said thingsthat many of them
believed but had come to set aside.
These were the ideas of their youth
and of their anti-colonial traditions.
But they had set them to mute. Never
would we hear such honesty from
these leaders of the Third World. But
their applause suggested something
important. Castro spokefor their sup-
pressed values.

Hiswordsrang true, even astheir
articulation would be sneered at by
the Global North and their represen-
tativesin the Global South. The most
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Fidel Castro: ‘I b
struggle of the peoples!’

severemockery would bereserved for
Castro’s hopefulness, histalk of mass
mobilisation and struggle. Wordslike
‘justice’ and ‘truth’ had been emptied
of their content. They would now
mean the opposite. Commitments to
mass mobilisation and struggle
evoked excitement in some, conde-
scension in others. It was the part of
Castro'sresilient messagethat set him

apart.

Confronting imperialism

Castro, who represented abelea-
guered revolution in a small island,
stood for otherwise suppressed his-
torical forces. Against all odds, the
guerillas of the SierraM aestra def eat-
ed the mafialeadershipin Havanaand
defended itself from the Yankees of
Washington DC. At the inauguration
of the Non-Aligned Movement
(NAM) in 1961, Cuba's President
Osvaldo Dorticés Torrado spokein a
language that irked the more staid
leadership of Gamal Abdel Nasser,
Jawaharlal Nehru and Josip Broz
Tito. Underdevel opment, he said, can
be ‘overcome only through a strug-
gleagainst and by total victory against
imperialism’.
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| A
elieve in the mobilisation and the

Determined that imperial-
ism needed to be confronted,
Cuba hosted the Tricontinental
meeting 50 yearsago. It washere
that Castro said that his govern-
ment would ‘ coordinate support
for revolutionary wars of libera-
tion throughout the colonised
world' . Che Guevara was al-
ready in the Congo, working
with African revolutionaries.
Cuban material support — in
terms of military and medical
training — came to Guinea-Bissau,
Mozambique and Angola. It was the
Cuban assistance to the militants in
these struggles that helped defeat
Portugal and summon Portugal’sown
Carnation Revolution against its fas-
cist state in 1974. It was the Cuban
intervention in Angola that helped
defeat the South African military at
the 1988 Battle of Cuito Cunavale,
which broke the back of the South
African apartheid regimeand contrib-
uted to its demise in 1994. Cuba did
itswork and then withdrew. It did not
seek to occupy —to get businessdeals
or to create military bases. It cameto
help and then, having helped, it left.

Debt strike

In 1983, Castro arrived in New
Delhi to hand over the presidency of
NAM to India He was received like
afolk hero, the triumphant leader of
a Third World then in great distress.
The debt crisis had ended whatever
hope had been kindled from the anti-
colonial movements. Finance minis-
terslined up at the International Mon-
etary Fund (IMF) and at the various
commercial lendersto raise fundsfor
depleted treasuries. The will to fight



for another world had been squashed.

Fidel Castro had other ideas. He
was not ready to bend hisknee. What
about a debt strike, he asked? What
if every one of the NAM states re-
fused to service their debts and what
if they demanded that their debts be
renegotiated? Castro received astand-
ing ovation. But no one decided to
follow him. Therewas no debt strike.
Instead, country upon country faced
apolicy date (neoliberalism) that can-
nibalised their resources.

Castro continued to beat the
drum, warning against the direction
taken by the planet. He spoke about
the failure of the world's leaders to
craft a global response to the perils
that faced us all: a financial system
that had become a casino, a social
project that created perilous levels of
inequality, aconsumption pattern that
would devour the earth’s resources,
wars that are the child of greed and
hunger. New ideas had crept in to
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corrupt thought. * The market has be-
come today an object of idolatry,” he
said in 1999, ‘a sacred word pro-
nounced at al hours.” Therichest 10%
of the world’s population today con-
trols 89% of the world’swealth. This
kind of thinking, Castro said, has‘im-
paired the human mind'.

Nothing held Castro back. When
journalist Ignacio Ramonet accused
him of being a dreamer, Castro re-
sponded, ‘ There's no such thing as
dreamers, and you can take that from
adreamer who's had the privilege of
seeing redlities that he was never ca-
pable of dreaming.” Solutionsto such
grotesgue inequalities were needed.
They cannot be found in appsand in
microcredit. Much grander thoughts
are required. Castro persisted with
that ambition. It was hisboldnessthat
allowed so many people to breathe.

In 1953, a lieutenant and his
squad captured Castro and some of
his comrades. Castro hid his identity

for fear of execution at the spot. The
soldiers wanted to kill the guerillas.
Thelieutenant walked about calming
them down. ‘You cannot kill ideas.’
He repeated, ‘ You cannot kill ideas.’

Later Castro wondered what
made the lieutenant save his life and
repeat that statement. ‘ Our ideas did
not die,” Castro said. ‘No one could
kill them.” Without the long period of
struggle and experimentation, with-
out the years ‘ we had to educate, sow
ideas, build awareness, instil feelings
of solidarity and a generous interna-
tionalist spirit, our people would not
have had the strength to resist’. You
cannot kill ideas.

Castro, for the Third World, was
not merely another leader. Hewasthe
mirror of its aspirations. That mirror
is now shattered. L 2

Vijay Prashad is Professor of International
Studies at Trinity College and Chief Editor
of LeftWord Books. The above article was
first published in The Hindu (28 November
2016).

AN important biological species —
humankind —is at risk of disappear-
ing due to the rapid and progressive
elimination of its natural habitat. We
are becoming aware of this problem
when it is almost too late to prevent
it. It must be said that consumer so-
cieties are chiefly responsible for
this appalling environmental de-
struction.

They were spawned by the
former colonial metropolis. They are
the offspring of imperial policies
which, in turn, brought forth the
backwardness and poverty that
have become the scourge for the
great majority of humankind.

With only 20% of the world’s
population, they consume two-thirds
of all metals and three-fourths of the
energy produced worldwide. They
have poisoned the seas and the riv-
ers. They have polluted the air. They
have weakened and perforated the
ozone layer. They have saturated
the atmosphere with gases, altering
climatic conditions with the cata-

Tomorrow will be too late

The following is the text of Fidel Castro’s speech at the
1992 UN Conference on Environment and
Development (Earth Summit) in Rio de Janeiro.

strophic effects we are already begin-
ning to suffer.

The forests are disappearing. The
deserts are expanding. Billions of tons
of fertile soil are washed every year
into the sea. Numerous species are
becoming extinct. Population pres-
sures and poverty lead to desperate
efforts to survive, even at the expense
of nature. Third World countries, yes-
terday’s colonies and today nations
exploited and plundered by an unjust
international economic order, cannot
be blamed for all this.

The solution cannot be to prevent
the development of those who need
it the most. Because today, everything
that contributes to underdevelopment
and poverty is a flagrant rape of the
environment.

As a result, tens of millions of
men, women and children die every
year in the Third World, more than in
each of the two world wars.

Unequal trade, protectionism and
the foreign debt assault the ecologi-
cal balance and promote the destruc-

tion of the environment. If we want
to save humanity from this self-de-
struction, wealth and available tech-
nologies must be distributed better
throughout the planet. Less luxury
and less waste in a few countries
would mean less poverty and hun-
ger in much of the world.

Stop transferring to the Third
World lifestyles and consumer hab-
its that ruin the environment. Make
human life more rational. Adopt a
just international economic order.
Use science to achieve sustainable
development without pollution. Pay
the ecological debt. Eradicate hun-
ger and not humanity.

Now that the supposed threat of
communism has disappeared and
there is no more pretext to wage cold
wars or continue the arms race and
military spending, what then is pre-
venting these resources from going
immediately to promote Third World
development and fight the ecologi-
cal destruction threatening the plan-
et?

Enough of selfishness. Enough
of schemes of domination. Enough
of insensitivity, irresponsibility and
deceit. Tomorrow will be too late to
do what we should have done a long
time ago. L 4
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POETRY

Linus Suryadi AG (1951-1999), who died tragically at the age of 48, was a
promising poet and prose writer. He belonged to a literary generation which
made Indonesian regional settings the focus of its writing.

Dew

Linus Suryadi AG

Lake Bratan, Bali

Dew adorns the morning world
Dew sets our senses shivering
Dewdrops of thought and feeling
The layer of dew upon the land
simmers beneath the silent sun

Dewdrops drip like falling tears

Dewdrops, the manifold plans of distant men
Oh, how the heat and the dew of this world
become the body’s steam and drops of sweat

Translated by John H McGlynn
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