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by Martin Khor

In the public debate surrounding the
Trans-Pacific Partnership Agreement
(TPPA), an issue that seems to stand out
is the investor-state dispute settlement
(ISDS) system. It would enable foreign
investors of TPPA countries to directly
sue the host government in an interna-
tional tribunal.

In most US free trade agreements
(FTAs) with investor-state dispute pro-
visions, the tribunal most mentioned is
the International Centre for Settlement
of Investment Disputes (ICSID), an arbi-
tration court hosted by the World Bank
in Washington.

ISDS would be a powerful system
for enforcing the rules of the TPPA,
which is currently being negotiated by
the US and 11 other Pacific Rim coun-
tries. Any foreign investor from TPPA
countries can take up a case claiming that
the government has not met its relevant
TPPA obligations.

If the claim succeeds, the tribunal
could award the investor financial com-
pensation for the claimed losses. If the
payment is not made, the award can po-
tentially be enforced through the seizure
of assets of the government that has been
sued, or through tariffs raised on the
country’s exports.

ISDS is related to relevant parts of
the TPPA’s investment chapter. One of
the provisions is a broad definition of
“investment” which includes credit, con-
tracts, intellectual property rights (IPRs),
and expectations of future gains and
profits. Investors can make claims on
losses to these assets.

Under the “national treatment” pro-
vision, a foreign investor can claim to be
discriminated against if the local is given
preference or other advantage.

Under the clause on fair and equi-
table treatment, which is contained in
many existing trade and investment trea-
ties, investors have sued on the ground
of non-renewal or change in the terms
of a licence or contract and changes in
policies or regulations that the investor
claims will reduce its future profits.

Finally, investors can sue on the
ground of “indirect expropriation”. Tri-
bunals have ruled in favour of investors
that claimed losses due to government
policies or regulations, such as tighter
health and environmental regulations.

The arbitration system has come
under heavy criticism, including that the
tribunal decisions are arbitrary and can
contradict decisions of other tribunals in
similar cases.

There is often a situation of conflict
of interest. A few lawyers monopolize
the international investment arbitration
business; they act as lawyers in one case
and as arbitrators in other cases.  In a few
cases, an arbitrator was on the board of
directors of the parent company of the
investor that took up the case.

There is a pro-investor bias in many
cases, with decisions or arguments that
are quite clearly unfair to the govern-
ments being sued.  However, there is no
appeal possible.

Another issue is the high awards
and the strong enforcement, including
seizure of assets. The claims have tended
to be very high in recent years, running
to billions of US dollars. Awards are usu-
ally lower, but recent ones can also be
very high, such as the $2.3 billion award
granted by ICSID to an American oil
company against Ecuador.

The ability to enforce these awards
through seizure of assets owned and lo-
cated abroad by the government makes
ISDS a very powerful instrument.

Other recent investor-state dispute
cases include one taken against South
Africa by a European mining company
claiming losses from the government’s
black empowerment programme, and a
$2 billion claim against Indonesia by a
UK-based oil company after its contract
was cancelled because it was not in line
with the law.

Australia has also been sued for bil-
lions of dollars by the tobacco company
Philip Morris because of its regulation
that cigarette boxes cannot promote the
logo and brandnames. An American
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company Renco sued Peru for $800 mil-
lion because its contract was not ex-
tended after the company’s operations
caused massive environmental and
health damage.

There are several implications of
ISDS under the TPPA. Not conforming
to TPPA rules can carry a heavy penalty,
since the government can be sued in an
international court, and thus govern-
ments will be constrained when formu-
lating future policies or implementing
existing ones.

It would be difficult for a govern-
ment to make new policies, as it cannot
predict whether certain policies it wishes
to introduce or change are allowable,
since it is uncertain or unpredictable how
a tribunal will view this; the view of a
particular tribunal can differ from that
of another.

The country’s judicial sovereignty
will be affected. Investors will choose to
take up cases in the international tribu-
nal where their chances of success and

the payout are higher than in local courts.
The country will become vulnerable

to multi-million-dollar and billion-dol-
lar legal suits taken by foreign investors.
Potentially this may cost the government
a lot of financial resources.

The TPPA talks are still going on,
and thus the ISDS component can still
be negotiated.  However, there is prob-
ably limited room for negotiation on the
key aspects, since the US is unlikely to
deviate from the main points in its exist-
ing FTAs.

If ISDS is deemed to pose too many
problems, one option is to ask for an ex-
ception, i.e., that it does not apply to the
country concerned, similar to what Aus-
tralia has requested. It is, however,
doubtful whether such a request will be
granted by other TPPA countries.���������

Martin Khor is Executive Director of the South
Centre, an intergovernmental policy think-tank of
developing countries, and former Director of the
Third World Network.
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Do corporations seek to maximize prof-
its? Or do they seek to maximize power?
The two may be complementary – wealth
begets power, power begets wealth – but
they’re not the same. One important dif-
ference is that profits can come from an
expanding economic “pie”, whereas the
size of the power pie is fixed. Power is a
zero-sum game: more for me means less
for you. And for corporations, the pur-
suit of power sometimes trumps the pur-
suit of profits.

Take public education, for example.
Greater investment in education from
pre-school through college could in-
crease the overall pie of well-being. But
it would narrow the educational advan-
tage of the corporate oligarchs and their
privately schooled children – and dimin-
ish the power that comes with it. Al-
though corporations could benefit from
the bigger pie produced by a better-edu-
cated labour force, there’s a tension be-
tween what’s good for business and
what’s good for the business elite.

Similarly, the business elite today
supports economic austerity instead of
full-employment policies that would in-
crease growth and profits. This may have
something to do with the fact that aus-

terity widens inequality, while full em-
ployment would narrow it (by empow-
ering workers). If we peel away the lay-
ers of the onion, at the core again we find
that those at the top of the corporate
pyramid put power before profits.

As one more example, consider the
politics of government regulation. Cor-
porations routinely pass along to con-
sumers whatever costs they incur as a
result of regulation. In the auto indus-
try, for instance, the regulations that
mandated seatbelts, catalytic converters
and better fuel efficiency added a few
hundred dollars to car prices. They
didn’t cut automaker profit margins. If
the costs of regulation are ultimately
borne by the consumer, why does it face
such stiff resistance from the corpora-
tions? The answer may have less to do
with profits than with power. Corporate
chieftains are touchy about their “man-
agement prerogatives”. They simply
don’t like other folks telling them what
to do.

In a famous 1971 memorandum to
the US Chamber of Commerce, future
Supreme Court Justice Lewis Powell
wrote, “The day is long past when the
chief executive officer of a major corpo-

ration discharges his responsibility by
maintaining a satisfactory growth of
profits.” To counter what he described
as an attack on the American free-enter-
prise system by labour unions, students
and consumer advocates, Powell urged
CEOs to act on “the lesson that political
power is necessary; that power must be
assiduously cultivated; and that when
necessary, it must be used aggressively
and with determination.” He was
preaching to a receptive choir.
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The idea that firms single-mindedly
maximize profits is an axiom of faith of
neoclassical Econ 101, but alternative
theories have a long history in the
broader profession. Thorstein Veblen,
John Maynard Keynes and Fred Hirsch
all saw an individual’s position relative
to others as a key motivation in economic
behaviour. Today a soundbite version of
this idea is encountered on bumper stick-
ers: “He Who Dies with the Most Toys
Wins.”

In his 1972 presidential address to
the American Economics Association,
titled “Power and the Useful Econo-
mist”, John Kenneth Galbraith juxta-
posed the role of power in the real-world
economy to its neglect in orthodox eco-
nomics: “In eliding power – in making
economics a nonpolitical subject – neo-
classical theory ... destroys its relation
with the real world.”

On the free-marketeer side of the
ideological spectrum, the pursuit of
power is depicted as a pathology distinc-
tive to the state. “Chicago school” econo-
mist William Niskanen theorized that
public-sector bureaucrats seek to maxi-
mize the size of their budgets, taking this
as a proxy for “salary, perquisites of the
office, public reputation, power, patron-
age, ease of managing the bureau, and
ease of making changes.” He called this
“the peculiar economics of bureaucracy.”

But the pursuit of power isn’t unique
to government bureaucracies. It’s com-
monplace in corporate bureaucracies,
too. In his presidential address, Galbraith
made the connection: “Between public
and private bureaucracies – between GM
and the Department of Transportation,
between General Dynamics and the Pen-
tagon – there is a deeply symbiotic rela-
tionship.”

                          (continued on page 11)
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by Charles Davis

LOS ANGELES: A recent US court rul-
ing over a fight between Argentina and
its creditors on Wall Street will increase
global poverty by making it easier for
“vulture funds” to seize the assets of in-
debted nations, according to anti-debt
campaigners who are urging the US gov-
ernment to overturn the decision.

In 2001, Argentina suffered an ex-
treme economic crisis that led it to de-
fault on nearly $100 billion in debt. Since
then, the country has settled with 93%
of its creditors on a plan to pay back
about a third of what was originally
owed.

The seven percent who are holding
out, however, insist that Argentina must
pay the full value of its defaulted bonds,
despite the fact that many of those now
holding those bonds never paid the full
value themselves, having purchased the
debt in the immediate wake of the 2001
crisis for a fraction of what they are now
demanding.

The International Monetary Fund
(IMF) has argued that a victory for
Argentina’s holdout bondholders would
undermine efforts to renegotiate debt
held by other nations while also risking
another major debt default in Argentina,
which could have major consequences
for global financial markets.

In a 23 July statement, the IMF said
it was “deeply concerned about the
broad systemic implications” of the case.
The administration of US President
Barack Obama has similarly argued that
how Argentina handles its debt is a mat-
ter of national sovereignty. However, the
administration cancelled an IMF plan to
side with Argentina in the US legal sys-
tem, maintaining that such support was
premature.

That excuse may no longer hold. On
23 August, the US Court of Appeals for
the Second Circuit  – the last step before
the Supreme Court – upheld an earlier
decision that Argentina must pay its
bondholders in full, to the tune of $1.3

billion, rejecting claims of negative im-
pacts on global financial markets as
“speculative” and “hyperbolic”.

“We believe that the interest – one
widely shared in the financial commu-
nity – in maintaining New York’s status
as one of the foremost commercial cen-
tres is advanced by requiring debtors,
including foreign debtors, to pay their
debts,” the court ruled.

The government of Argentina has
appealed the case to the Supreme Court.
Its creditors, meanwhile, have spent mil-
lions of dollars on a lobbying and public
relations campaign aimed at increasing
the political cost to the Obama adminis-
tration of siding with Argentina before
the high court.

Paul Singer – the billionaire CEO of
Elliot Management and a major Repub-
lican donor whose subsidiary NML
Capital is the lead plaintiff in the legal
fight against Argentina – has
singlehandedly spent millions of dollars
funding right-wing think-tanks, pundits
and politicians who have painted Buenos
Aires as an increasingly lawless ally of
Iran. The campaign has included posi-
tion papers and letters from Singer-sup-
ported members of the US Congress sug-
gesting Argentina may even be helping
the Islamic Republic develop nuclear
weapons.

A victory for Singer and Argentina’s
other creditors could make Singer hun-
dreds of millions of dollars. It could also
have devastating consequences for the
world’s poor.
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The hedge funds pursuing legal ac-
tion against Argentina “are profiting off
the backs of the poorest people in the
world”, Eric LeCompte, executive direc-
tor of Jubilee USA, told Inter Press Ser-
vice (IPS). Wealthy by global standards,
those suing Argentina also hold the debt
of some of the world’s poorest nations –

and the case against Argentina is crucial
to their long-term business strategy.

“Essentially, it will set a precedent
that will just have huge repercussions in
terms of global poverty,” LeCompte said.
Representing a coalition that includes or-
ganized labour and hundreds of reli-
gious groups and anti-debt campaigners,
LeCompte said his group is urging the
Obama administration to maintain its
support for Argentina in the US legal
system while also pursuing a legislative
solution in Congress.

If the hedge funds prevail, “poor
countries will have less access to credit,
and it will be much more difficult to re-
structure debt”, LeCompte said. If Ar-
gentine bondholders successfully hold
out for the full value of their bonds, that
could encourage the holders of other
defaulted debt to do the same, miring
indebted nations in poverty.

Even if a nation in default has al-
ready renegotiated its debt payments
with the vast majority of its creditors, as
has Argentina, all it takes is one firm to
hold a nation hostage. Instead of fund-
ing domestic priorities such as education
and healthcare, developing countries
and others facing economic distress
could be stuck paying off foreign credi-
tors for a generation or more. The cost of
credit for these countries will rise as fi-
nancial institutions balk at the increased
risk of lending.

This has happened before. In coun-
tries such as Zambia and the Democratic
Republic of Congo, US hedge funds used
courts around the world to seize assets
of poor nations they claimed owed them
money. They are planning to do the same
elsewhere.

“These vulture funds have been
buying up distressed debt across East-
ern Europe, in Greece, in developing
countries, waiting for the precedent of
this case being set,” said LeCompte. He
hoped the Obama administration would
not be cowed by the public relations cam-
paign against Argentina and would con-
tinue to stand up for the right of sover-
eign nations to renegotiate their debt,
before the Supreme Court and else-
where.

“If the Supreme Court doesn’t take
the case or takes the case and rules
against Argentina,” said LeCompte, “we
would hope the Obama administration
would take executive action to protect
the international financial system from
this reckless behaviour.” (IPS)��������������
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Eurozone crisis could spill over into
developing world

The industrial countries’ economic woes
may end up also hurting the developing
world, economists caution.

by Thalif Deen

NEW YORK: When the global economy
was hit by a severe recession in 2008-09,
the negative fallout impacted heavily on
the world’s developing nations, hindering
the United Nations’ key development
goals, including plans to halve extreme
poverty and hunger worldwide by 2015.

The current sovereign debt crisis,
spreading mostly across the eurozone
(EZ) and threatening the economies of
several Western nations, including
Portugal, Ireland, Greece and possibly
Spain and Italy, will sooner or later
undermine the developing world, warn
economic analysts and academics.

Shrinking markets and potential cuts in
development aid, which followed the
2008 crisis, could repeat themselves.

Mauro Guillen, director of the Lauder
Institute at the Wharton School of
Business at the University of Pennsylva-
nia, told Inter Press Service (IPS) the EZ
crisis would affect developing countries in
several ways.

First, he pointed out, the EZ is a huge
market, so anybody exporting manufac-
tured goods or commodities would suffer.

“The EZ is also a big investor. If Euro-
pean companies feel less confident, they
could delay investments,” he said.

And, finally, a structural/existential crisis
in the EZ would provoke turmoil in global
financial markets, which would hurt
developing countries as well, said
Guillen, a management professor and an
international expert on global economic
affairs.

The current crisis, according to econo-
mists, is focused not on consumer debt
but on government debt.

The most drastic measure would be to
force countries such as Portugal and
Greece to voluntarily leave the EZ to
avoid a major calamity to the common
European currency, the euro. The euro is
used by over 332 million people in 17 of
the 27 member countries of the European
Union (EU).

With the exception of Germany, most
Western nations are being dragged into
an economic quagmire even as the EU
tries to bail out the defaulters.

Besides a possible recession in Europe,
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by Carey L. Biron

WASHINGTON: Anti-poverty cam-
paigners are celebrating the Norwegian
government’s release of an external au-
dit of all outstanding public debts it is
owed by developing countries, the first
time any country has undertaken such a
process.

The investigation, by the interna-
tional financial services company
Deloitte, was conducted on aid packages
offered by the Norwegian government
to developing countries since the 1970s.
Auditors were tasked with studying
whether the deals, mostly concessional
trade agreements, complied with past
and present national guidelines as well
as with newly established international
principles.

The audit marks the first concrete
use of what are known as the Principles
on Promoting Responsible Sovereign
Lending and Borrowing, established by
a United Nations working group in April
2012 and still in the process of being
rolled out. The Norwegian government
has been a key supporter of the process
of creating the principles, under the aus-
pices of the UN Conference on Trade and
Development (UNCTAD).

“This is really about setting a good
example – as the first lending country to
conduct such an audit, this is a very im-
portant first step in concretizing and test-
ing these principles,” Eric LeCompte,
executive director of the anti-debt cam-
paigner Jubilee USA, told Inter Press
Service (IPS).

“The Norwegians clearly wanted to
put out a test case that could be taken
seriously, really moving the principles
forward for the first time. Perhaps most
interesting, while Norway is one of the
world’s better lenders, Deloitte found
that several of its past loans would not
meet current standards of responsible
lending.”

Jubilee USA is now calling on other
countries, particularly the Group of 20
(G20) major economies, to follow
Norway’s example, conducting transpar-

ent debt audits to allow the public and
civil society to see how decades’ worth
of loans have been made. Given the new
data, multiple groups are also calling on
Norway to cancel certain debts.

“We hope the Norwegian govern-
ment will take the next step of this criti-
cal audit and cancel illegitimate debt
such as the debts of Egypt and Indone-
sia,” Gina Ekholt, director of the Norwe-
gian Coalition for Debt Cancellation, said
in a statement.

The audit report was explicitly writ-
ten to act as a roadmap for future such
exercises, noting pointedly, “The audit
process has been conducted in such a
manner that it may serve as a model for
future debt audits.”

Interestingly, the Deloitte auditors
also offer extensive feedback on the
UNCTAD principles. In particular, they
encourage the principles to become more
explicit, and offer advice on ways in
which they can become more opera-
tional.

They also offer some pointed specif-
ics, including urging greater support for
debt restructuring for developing coun-
tries. Jubilee USA’s LeCompte says this
emphasis is “critical for getting us to the
next place”.
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In explaining his government’s de-
cision to undertake the audit, Norway’s
international development minister
Heikki Eidsvoll Holmas said, “We are
doing this to make sure that we are liv-
ing up to our responsibility as a lender
to developing countries.”

He added: “[T]he debt burden is
hampering development in some poor
countries. These countries are having
difficulty servicing old debt agreements
made on unfavourable terms. We now
want to address this.”

The investigation covered 34 debt
agreements with seven developing coun-
tries, according to the Norwegian gov-

ernment. While most of these are two to
three decades old, their principals still
add up to nearly $170 million – and, once
interest payments are included, ap-
proach four times that amount.

“Unmanageable debt burdens are
one of the fundamental causes of pov-
erty in developing countries,” the Nor-
wegian Ministry of Foreign Affairs said
in a statement.

“While the international community
gives $141 billion in aid to developing
countries annually, the developing coun-
tries pay back $464 billion each year to
their creditors. Many of the debt agree-
ments were entered into when economic,
political and social conditions were un-
certain.”

Indeed, this issue goes to the heart
of one of the central contradictions to
plague international development aid
over the past half-century.

In the 1980s, for instance, the foreign
debts taken on by developing countries
more than tripled, to almost $420 billion.
Yet during that same decade, gross na-
tional product for these countries ex-
panded only marginally, from $0.9 tril-
lion to $1.3 trillion.

A more recent move towards debt
restructuring and some debt forgiveness
notwithstanding, many countries are
continuing to labour under those same
repayments today.
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Although UNCTAD was not able to
comment for this story by deadline, a
representative for the body did laud the
Norwegian audit when it was an-
nounced a year ago.

“To apply the UNCTAD Principles
in the Norwegian debt audit is a solid
way of showing that the Norwegian gov-
ernment takes the Principles seriously
and that they take their responsibility as
a creditor seriously,” Jostein Hole
Kobbeltvedt, a member of the UNCTAD
expert group, stated.

The UNCTAD principles on respon-
sible lending and borrowing specifically
aim to bring clarity to the international
development lending relationship, advo-
cating both greater accountability and
responsibility. Part of the goal is ensur-
ing that lending countries know that
their loans can be repaid while also en-
suring that receiving countries are not
surprised by hidden contract provisions.

“Historically, and certainly now,
these principles have not been part of the
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reveal their hand by applying for mar-
keting permission without being assured
of a clear field where patent barriers will
not block their entry into the market. On
the other hand, we have reason to believe
that the announcement of compulsory
licensing by DIPP will open the door for
marketing applications from generic
manufacturers who have trastuzumab
bio-similars in the pipeline”.

The Campaign urged the Govern-
ment of India to act without delay to al-
low generic manufacturers to produce
bio-similars of trastuzumab, stressing
that “the lives of thousands of Indian
women are at stake – allowing a single
predatory company to control the drug
that can save them is ethically, legally
and economically unjustified”.
(SUNS7644)��������������������������������������������

                        (continued from page 8)
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regulation of the international financial
system – it’s still kind of like the Wild
West out there. These are pretty straight-
forward principles that advocate for rela-
tively minor levels of regulation that
we’re currently missing,” Jubilee USA’s
LeCompte, who was part of the
UNCTAD working group, says.

“They also advocate for transpar-
ency in loan contraction. In other words,
if I am a citizen of Zimbabwe, I should
know what loans my government is tak-
ing out in an open, sanctioned, account-
able government process. The Norwe-
gian audit represents the threat of a good
example.”

To date, 13 countries, including the
United States, have endorsed the
UNCTAD principles, but only as volun-
tary guidelines. LeCompte says his of-
fice is currently pushing to reintroduce
US legislation that would further con-
cretize the principles, potentially impact-
ing not only on US policy but also on the
lending guidelines used by some of the
largest multilateral development lend-
ers.

“We need legislation to ensure more
binding action on this and to move the
Treasury to use its vote in the Interna-
tional Monetary Fund and the World
Bank to put forward these practices
there,” he says. “Although some multi-
lateral financial institutions have gotten
better, I don’t think a single institution
can say they’re adhering to these prin-
ciples yet.” (IPS)��������������������������������������
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by K.M. Gopakumar

NEW DELHI: Pharmaceutical giant
Roche and news agency Reuters have
revealed half-truths regarding the invali-
dation of three of Roche’s patent appli-
cations on the anti-breast cancer medi-
cine trastuzumab, marketed under the
brand name Herceptine.

In response, the Government of In-
dia issued a press release on 5 August to
provide the full picture of the situation
(see http://pib.nic.in/newsite/
erelease.aspx?relid=97629).

Trastuzumab is a biotechnology-
based medicine used for the treatment
of HER2+ variant of breast cancer, which
affects around one in four patients diag-
nosed with the disease. In 1998, the US
Food and Drug Administration (FDA)
granted marketing approval for
trastuzumab. Roche markets
trastuzumab and enjoys a monopoly in
the global market due to patent protec-
tion. The original patent on trastuzumab
is to expire in 2014. However, Roche has
obtained multiple patents on various for-
mulations of trastuzumab and its com-
binations in order to extend its patent
monopoly.

The Reuters report on 4 August
quoted Swiss newspaper Schweiz am
Sonntag that the Kolkata branch of the
Indian Patent Office had lifted the divi-
sional patent applications on
trastuzumab on 17 July.

The report contains a quote from the
Roche spokesperson, who stated: “I can
confirm that the Assistant Controller of
Patents at the Kolkata Patent Office has
revoked divisional patents of Herceptine
and that we are now considering the fur-
ther course of action.”

The spokesperson projected the de-
cision of the Patent Office as a revoca-
tion of the patent application. However,
neither Roche nor Reuters revealed the
real reasons behind the decision of the
Patent Office or what were actually re-
jected.

The Reuters report also interpreted
this development as a move against
patent protection. It stated: “The decision
is the latest in a series of rulings on in-
tellectual property and pricing in India
that have frustrated attempts by West-
ern drug makers to sell their medicines
in India’s fast-growing drugs market.”

However, the report did not reveal
the real facts behind the invalidation of
the three divisional patent applications
of Roche on trastuzumab.

What was not said was that the de-
cision of the Patent Office does not af-
fect the patent status of trastuzumab in
India. Roche still enjoys the patent rights
on trastuzumab even after the invalida-
tion of its divisional applications.

The Reuters report and the Roche
spokesperson omitted this important fact
and projected this story as an example
of non-respect for patents by the Gov-
ernment of India.

This prompted an immediate official
response via the 5 August press release
issued by the Press Information Bureau,
the official communication agency of the
Government of India, in which the
Kolkata Patent Office clarified the rea-
sons for treating Roche’s divisional ap-
plications as invalidated or abandoned.
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Even though there is no patent on
the basic molecule in India because it was
developed at a time when the country’s
patent law did not allow such patenting,
Roche did obtain at least two patents on
trastuzumab subsequently under the
amended law.

As a result, there is no competition
for Roche’s product in the Indian mar-
ket. Roche charges between $2,000-2,200
for a single dose of trastuzumab in In-
dia. A patient needs 5 to 12 doses of
trastuzumab.

In April 2012, Roche announced a

new marketing arrangement with the
Indian company Emcure to market
trastuzumab at a discounted price under
a different brandname. This move by
Roche was to contain the threat of a com-
pulsory licence that allows a generic ver-
sion to be produced by another party
during the patent period without the
permission of the patent holder.

In November 2012, the public inter-
est Campaign for Affordable
Trastuzumab was launched. The Cam-
paign made the following five demands
to the Government of India through a
letter endorsed by around 200 civil soci-
ety organizations and concerned indi-
viduals:

� Make trastuzumab available free
of cost to patients in government hospi-
tals, and at a reasonable and affordable
cost in the open market;

� Constitute a High-Level Inter-Min-
isterial Task Force in the Health Minis-
try involving biotechnology experts from
public-funded research organizations
and civil society organizations to address
the technological issues that may be in-
volved in the production of trastuzumab;

� Take effective measures to ensure
that no secondary patents on
trastuzumab are granted or enforced in
India;

� Issue compulsory licences (as al-
lowed by the Indian Patents Act, 2005)
in case there are existing process or prod-
uct patents that block the development
of bio-similars of trastuzumab;

� Provide adequate resources for re-
search and development, manufacture
and clinical trials of a bio-similar of
trastuzumab, and ensure a fast-track pro-
cess for regulatory approval.

[In December 2012, an Expert Com-
mittee appointed by the Indian Health
Ministry recommended trastuzumab as
a fit case to have an expedited procedure
to issue a compulsory licence under Sec-
tion 92 of the Indian Patents Act. How-
ever, the Department of Industrial Policy
and Promotion (DIPP), the nodal depart-
ment for the administration of patent law
in India, is yet to take a final decision on
the recommendation of the Health Min-
istry.]

In 2000, Genentech, the originator of
trastuzumab, filed a patent application
on trastuzumab (IN/PCT/2000/00391/
KOL) and a patent was granted on 5
April 2007 (IN205534) that will expire in
2020. Roche became the patent owner
after it took over control of Genentech.
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India’s Health Ministry recom-
mended an expedited procedure for
granting of compulsory licence on this
patent, which is believed to scare  generic
companies from producing the bio-simi-
lar version of trastuzumab. In the ab-
sence of an original patent on the mol-
ecule, this granted patent has acted as a
blocking patent for the local production
of trastuzumab in India.

However, Roche then filed three di-
visional applications claiming improve-
ments on the existing patent filed in 2000.
The first divisional application, 1638/
KOLNP/2005, was filed on 16 August
2005.

In 2008, two further divisional ap-
plications were filed, viz., 3272/
KOLNP/2008 and 3273/KOLNP/2008.

(Generally, a divisional patent appli-
cation is filed to protect the unity of an
invention. According to this principle, a
single unique invention can be claimed
under a patent application. Divisional
patent applications facilitate the protec-
tion of the other related inventions which
are mentioned in the parent application.
Often, divisional patent applications are
used to delay the final disposal of the
parent patent application and delay ge-
neric entry.)

According to the 5 August press re-
lease of the Government of India, “an
applicant has to file a request for exami-
nation for an application within forty
eight months from the date of priority
of the application (other than divisional
applications) and within forty eight
months from the date of priority or
within six months from the date of filing
in the case of divisional applications. If
the requests are not filed within time
they are treated as withdrawn under sec-
tion II B(4) of the Act”.

Roche’s first divisional patent appli-
cation (1638/KOLNP/2005) was filed on
16 August 2005. The request for exami-
nation was to be filed on 16 February
2006. However, Roche filed the request
for examination only on 17 March 2007,
which “goes beyond the prescribed pe-
riod according to Rule 24(B)(iv) of the
Patents Rules”.

The second divisional application
(3272/KOLNP/2008) is a divisional ap-
plication of 1638/KOLNP/2005. The re-
quest for examination was filed on 12
February 2009.

According to the press release of the
Government of India, “In the matter of
3272/KOLNP/2008, the Controller

found that the instant application was
divisional to a divisional application,
which in his opinion was not permis-
sible.”

Further, it was also found that this
divisional application was filed after the
grant of patents on the first filed appli-
cation (IN/PCT/2000/391/KOL). As
per the Indian patent law and procedure,
the divisional application should be filed
prior to the grant of the first patent ap-
plication. Therefore, the Patent Office
invalidated this divisional application.

The third divisional application
(3273/KOLNP/2008) is a divisional ap-
plication out of 1638/KOLNP/2005. The
request for examination was filed on 12
February 2009.

According to the press release, “the
application no. 3273/KOLNP/2008 is
not considered to be a divisional appli-
cation at all within the meaning of sec-
tion 16 of the Act. The application has
not been properly filed complying with
the requirements of the Act and there-
fore, treated as abandoned”.

The press release also stated that in
the case of the second divisional appli-
cation, “The Controller gave due oppor-
tunity of hearing to the agent (of Roche)
on 31/05/2013. After the first hearing,
the Controller fixed another date of hear-
ing in the subject matter on 15/07/2013,
which was not attended by the appli-
cant”.

Similarly, Roche’s agent did not turn
up for the hearing of the third divisional
application.

The Reuters report is conspicuously
silent about the non-appearance of Roche
for the hearing.
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The patent invalidation action by the
Patent Office is believed to be triggered
by a letter from the Campaign for Afford-
able Trastuzumab dated 24 April 2013
in which the Campaign demanded suo
moto action to designate the divisional
patent applications as deemed with-
drawn/invalid on two grounds.

First, there has been a delay in the
filing of a request for examination. Ac-
cording to the letter, “for applications
3272/KOLNP/2008 & 3273/KOLNP/
2008, the legal deadline for filing a re-
quest for examination was February 11,
2009. However, the request for examina-
tion for both the applications was filed
on February 12, 2009, after the expiry of

the statutory six month period laid down
under Section 11B. The Patents Act 1970
has mandatory time-lines within which
the request for examination of the patent
application must be filed. This time-limit
is laid down in the statute and is not ex-
tendable under any circumstances”.

Secondly, the divisional applications
were filed after the grant of the patent.
The letter stated, “The Kolkata Patent
Office had grounds to not accept the di-
visional patent applications as 3272/
KOLNP/2008 & 3273/KOLNP/2008
were filed 16 months after the parent
application IN/PCT/2000/00391/KOL
was granted in April 2007.”

In its letter, the Campaign also
stated: “Roche is using divisional appli-
cations as a strategic tool for delaying the
entry of competitors and maintaining the
price of trastuzumab at its present un-
justifiable and unaffordable level.”

In a press statement dated 6 August,
the Campaign welcomed the decision of
the Kolkata Patent Office.

The Campaign stressed:
“Trastuzumab has a dramatic impact on
the HER2+ variant of breast cancer, sig-
nificantly reducing the risk of recurrence
and expanding the possibility of a dis-
ease-free life. However, the drug is
priced exorbitantly and, at Rs. 900,000
(around USD17,000) for a minimum
course of 12 injections, is out of reach for
the majority of Indian women. Accord-
ing to official statistics, more than 25,000
Indian women (increasingly in the un-
der-45 age group) are diagnosed with
HER2+ breast cancer every year, of
whom less than 5 percent are able to ac-
cess trastuzumab.”

According to the Campaign,
“Roche’s reaction to the decision of the
Kolkata Patent Office reveals its deter-
mination to continue its predatory pric-
ing policy even if it means subverting
Indian law to reap a profit that is com-
pletely disproportionate to the cost of
development and production of
trastuzumab.”

The Campaign also expressed con-
cern over news reports that suggested
that the Government’s “decision will
depend on generic manufacturers al-
ready having applied for marketing per-
mission for a bio-similar version of
trastuzumab. This approach is one of
putting the cart before the horse – it is
unlikely that generic manufacturers will

                             (continued on page 6)
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by Carey L. Biron

WASHINGTON: A landmark interna-
tional agreement on labour standards for
seafarers came into effect on 20 August,
marking the first comprehensive inter-
national effort aimed at ensuring safe
and decent working conditions for the
world’s 1.5 million-plus maritime
labourers.

Proponents are lauding both the
strength and scope of the Maritime
Labour Convention (MLC), agreed un-
der the auspices of the UN’s Interna-
tional Labour Organization (ILO). On 20
August, the convention became binding
law for the first 30 countries to have rati-
fied the agreement.

Yet advocates are also now stepping
up calls for the United States to sign on
to the MLC, noting that the country is
one of the last major holdouts on the ac-
cord.

“This is the most significant accom-
plishment in seafarers’ rights in the en-
tire history of seafarers’ rights, which
goes back thousands of years – consoli-
dating in one document 60 or 70 ILO in-
struments,” Douglas Stevenson, director
of the Centre for Seafarers’ Rights at the
Seamen’s Church Institute, a legal advo-
cacy group, told Inter Press Service (IPS).

“One of the big advances over prior
conventions is that it includes really
good enforcement mechanisms, leaving
the primary responsibility up to the flag
state,” referring to the country where a
ship is registered.

Indeed, according to the ILO, “the
requirements for the [MLC’s] entry-into-
force were intentionally made the most
stringent of any ILO Convention ever
adopted in the Organization’s 94-year
history: This was done to avoid what is
called a ‘paper tiger’ so that it would re-
sult in real change.”

The MLC text was passed in 2006,
following five years of negotiations be-
tween governments, unions and ship-
owners. While many ILO conventions
remain unratified by many countries, the
MLC negotiations are unique in having

begun only after an agreement was
struck between unions and shipowners
to create some such accord – forcing gov-
ernments to take notice.

The convention is widely known as
the first maritime “bill of rights”, and
covers issues of fair wages and benefits,
working and living conditions, regulat-
ing recruiters and handling labour com-
plaints. The MLC was to go into effect a
year after the 30th country ratified it, a
trigger point that was met last year when
the government of the Philippines did
so. The Philippines is one of the top sup-
pliers of ocean-going labourers, compris-
ing nearly a quarter of the maritime
workforce.

 �
��
��
��!����

“The MLC represents a significant
leap forward in the global trade union
campaign to improve the labour rights
and labour standards of seafarers,”
Paddy Crumlin, president of the Inter-
national Transport Workers Federation
(ITF), a London-based trade union, told
IPS.

“As such, it consolidates the rights
of seafarers to a safe and secure work-
place, fair terms of employment, decent
living and working conditions, social
protection such as access to medical care,
health protection and welfare, and, im-
portantly, freedom of association.”

The chair of the ITF seafarers’ sec-
tion, David Heindel, noted that the trade
unions were now committing them-
selves to the “continuing quest” of en-
couraging more countries to ratify the
convention.

“[We] hope to have the US Senate
vote on ratification before the year’s
end,” Heindel, who also serves as secre-
tary-treasurer of the Seafarers Interna-
tional Union of North America, told IPS.

“We owe it to the world’s seafarers
and look forward to a speedy ratification
and an effective enforcement policy.”

Before the US Senate can vote on the

issue, however, the administration of
President Barack Obama must formally
sign the convention and then request the
Senate to authorize its ratification. Cur-
rently, an inter-agency advisory panel is
looking at the specifics.

“The US government believes the
MLC is an important addition to protect
workers at sea, and we welcome its en-
try into force for 30 countries this week,”
a US State Department spokesperson
told IPS.

“The United States was actively in-
volved in the negotiations, and we sup-
ported its adoption in 2006. At present
we are reviewing the convention to de-
termine whether to submit the conven-
tion to the Senate for its advice and con-
sent.”

That review is being coordinated by
the US Coast Guard. While the Coast
Guard did not respond to IPS requests
for comment, analysts have suggested
that the agency does support ratification,
as the MLC offers a potent tool to crack
down on ships in US waters that are fail-
ing to adhere to international standards.

“It will be very important for the US
to ratify this convention, as doing so will
go a long way towards eliminating sub-
standard vessels from international com-
merce more generally,” the Centre for
Seafarers’ Rights’s Stevenson says. “Fur-
ther, given the size of the US economy,
it is almost impossible to make money
operating a major ship without going
through the United States.”
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As of 22 August, some 49 countries
had ratified the MLC, representing more
than three-quarters of the global ship-
ping industry.

Meanwhile, there is widespread
understanding that those governments
that have not ratified the convention are
only injuring their own shipping indus-
tries. Ships flagged in countries that have
not ratified the convention could now,
for instance, be subject to time-consum-
ing inspections when entering the ports
of countries that have signed on to the
accord.

In response, in early August the US
Coast Guard came out with a voluntary
certificate programme aimed at easing
this process for US-flagged ships. But it

                          (continued on page 15)
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by Emilio Godoy

MEXICO CITY: Non-governmental or-
ganizations are putting pressure on mul-
tilateral financial institutions not to fi-
nance production of shale gas by hydrau-
lic fracturing or fracking because of the
high environmental costs they say are
associated with this method.

“I think it’s terrible: fracking is one
of the techniques posing the highest risk
to availability of drinking water in the
country,” Nathalie Seguin, the coordina-
tor of the Freshwater Action Network in
Mexico (FANMEX), which works for
water sustainability, told Inter Press Ser-
vice (IPS). “These plans make no sense
and must be thwarted.”

“Sound scientific research in several
parts of the world has clearly shown a
high risk of leaching from vertical wells
into water tables,” she said.

Fracking is the technique used for
large-scale extraction of non-conven-
tional fossil fuels trapped in rocks, like
shale gas. To release the natural gas,
huge volumes of water containing toxic
chemicals are pumped underground at
high pressure, fracturing the shale. The
process generates large amounts of waste
liquids containing dissolved chemicals
and other pollutants that require treat-
ment before disposal.

Timothé Feodoroff, with the Agrar-
ian Justice Programme of the
Amsterdam-based Transnational Insti-
tute (TNI), said “Some international in-
stitutions are keen to finance fracking.
It’s a real risk” that they will invest in
the method.

Feodoroff is a co-author, together
with Jennifer Franco and Ana María Rey,
of a report published in January titled
“Old story, new threat: Fracking and the
global land grab”, which reveals that
“behind the scenes in the worldwide
scramble for unconventional gas explo-
ration and extraction are a wide range
of public and private transnational, na-
tional and institutional actors.”

The actors include technology pro-
viders, oil and financial companies, gov-
ernments, lobbying firms and even aca-

demic institutions.
TNI will publish another report in

September addressing the financial
bubble surrounding shale gas fuelled by
banks and private investment firms.

“We found that the money was
given by Wall Street firms; there is a lot
of speculation around fracking. In the
2007 subprime crisis they did the same.
There are a lot of investment banks in-
volved, the speculation isn’t over,”
Feodoroff told IPS.

The International Finance Corpora-
tion (IFC), the private sector lending arm
of the World Bank, assured IPS it had no
plans to grant any loans for hydraulic
fracturing. However, the IFC owns 10%
of the Agiba Petroleum Company, made
up of Egypt’s General Petroleum Corpo-
ration, Italy’s Eni SpA and Russia’s
Lukoil, which carries out fracking in the
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The Alliance for Food Sovereignty in
Africa (AFSA), a coalition of pan-Afri-
can networks with members in 50 Afri-
can countries and representing small-
holder farmers, indigenous peoples and
civil society, met in Addis Ababa on 12-
16 August to formulate an action plan to
safeguard Africa’s sovereignty over its
food, seeds and natural resources from
the assault on Africa’s food systems.

Africa’s diversity and knowledge
systems are being threatened by corpo-
rate and genetically modified (GM)
seeds, agro-chemicals, resource grabs
and laws that prevent farmers from
freely using, sharing or selling their seed.

These threats come from, amongst
others, the Alliance for a Green Revolu-
tion in Africa (AGRA) and the G8 “New

Falak and Dorra fields in the Egyptian
desert.

The Inter-American Development
Bank, which did not reply to IPS’ request
for information about its plans to finance
fracking, published a report in Decem-
ber by David Mares titled “The new en-
ergy landscape: Shale gas in Latin
America”, which is not available to the
public.

But another report, “Shale gas in
Latin America: Opportunities and chal-
lenges”, by the same expert, analyzes the
outlook for shale gas in the region.

“The main issues that will determine
which Latin American countries become
part of the shale gas revolution revolve
around the needs of investors, the state
of the environmental debate, and the
ability of the state to provide security for
exploration and production operations,”
says the report, published in July by In-
ter-American Dialogue, a Washington-
based think-tank.

Mares says that development of
shale gas resources will vary from coun-
try to country, and that financing may
come from local sources, foreign direct
investment, investment portfolios, and

Alliance for Food Security and Nutri-
tion” that strongly promote the interests
of multinational seed, fertilizer and agro-
chemical companies at the expense of the
rights and interests of smallholder farm-
ers.

Currently, 80% of seed in Africa is
bred by smallholder farmers, who freely
save and share seed, resulting in a wide
diversity of agricultural crops and a
safety net for food security. “We are out-
raged at the way African governments
are being strong-armed into adopting
draconian seed laws that ensure the
dominance of corporate seeds, giving
private breeders monopoly and exclu-
sive marketing rights over seeds,” said
Elizabeth Mpofu from La Via Campesina
Africa, one of the member organizations
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  CURRENT REPORTS     Food sovereignty

Recognizing the real-world pursuit
of power not only helps us understand
behaviour that otherwise may seem pe-
culiar. It also redirects our attention from
the dichotomy between the market and
the state toward a more fundamental
one: the divide between oligarchy and
democracy.

James K. Boyce teaches economics at the Univer-
sity of Massachusetts, Amherst in the United States.
His most recent book is Economics, the Environ-
ment and Our Common Wealth (Edward Elgar,
2013). This article was first published in Dollars
& Sense magazine (July/August 2013, dollarsand
sense.org).

                         (continued from page 3)

of AFSA.
The entry point for corporate

agribusiness into Africa is through valu-
able cash crops such as cotton. Geneti-
cally modified Bt cotton is promoted as
necessary for African farmers to compete
on the global cotton market. “Bt cotton
production in Burkina Faso and South
Africa has failed to achieve its promise.
Small farmers are finding that yields and
quality of Bt cotton are extremely low.
For this reason Bt cotton planting this
year has plunged from 400,000 hectares
to 200,000 hectares in Burkina Faso,” said
Fatou Batta from Association Nourrir
Sans Détruire, Burkina Faso.

The G8 major industrial countries’
New Alliance places a heavy emphasis
on nutrition that focuses almost exclu-
sively on the bio-fortification of key
staple crops. According to Bernard Guri
from COMPAS Africa, “Bio-fortification
is a dangerous distraction from real so-
lutions for nutrition such as increasing
crop diversity. We cannot look to depen-
dence on so-called ‘fortified’ crops whilst
ignoring the real socio-economic causes
of malnutrition.”

The many pan-African networks
belonging to AFSA all note with great
concern the increasing acquisition of
huge areas of African land by mining
conglomerates and biofuel and export
agribusiness. “Smallholder farmers such
as those displaced by these land grabs
feed 70% of the world. Their model of
agro-ecological family farming is the
most efficient and productive in the
world. We must support them instead
of undermining their knowledge and
practice,” said Million Belay, Coordina-
tor of AFSA. – Alliance for Food Sover-
eignty in Africa ���������������������������������������
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Today’s discourse on global value chains (GVCs), propagated
mainly by developed countries and also the WTO secretariat,
seems to be stating the following:

� Global value chains offer new opportunities to de-
veloping countries. For developing countries to get a bigger
part of GVCs, they should liberalize their borders since prod-
ucts are “Made in the World”. Tariffs on goods should there-
fore be eliminated or reduced considerably.

� Trade in services should be liberalized. This is because
services now play a major role in the value chain. According
to the proponents, all the following services are important –
logistics, distribution, telecommunications, business, financial
services etc. Countries should therefore liberalize these and
other services sectors for their own benefit.

� A trade facilitation agreement should be concluded
in order to facilitate trade and lower trade costs.

� There should not be export restrictions, for example,
export taxes imposed on raw materials, since this would in-
crease the production costs for all and prevent the smooth func-
tioning of the GVC.

This article gives an overview of developing countries’
experiences with GVCs and will show that in fact, other strat-
egies than the above are needed if developing countries are to
grow beyond mainly supplying raw materials or being factor
economies providing assembly lines.
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The following is an excerpt from a March 2013 speech by
then WTO Director-General Pascal Lamy on this matter (bold
texts are additions):

“By virtue of being global, these chains lead to the very
same goods or services being produced in multiple geographi-
cal locations. It is not only finished products or finished ser-
vices that cross territorial boundaries, but the vast majority of
trade is actually in intermediate products and services, i.e.
components. As these components travel into one country, and
out another, to finally form a finished product, what produc-
ers are telling trade policy makers is that trade barriers,
whether at the border or behind borders, are having a far worse
impact than ever before. They disrupt entire supply chains. A
country’s imports, in today’s world, are at once its exports…

“It is therefore not surprising that the share of services
more than doubles when trade is measured in value-added
terms. The figures for 2008, immediately before the global eco-
nomic crisis, show a rise from 23% of total trade, measured in
the traditional way, to 45% if one incorporates value-addition.
According to our new figures, services are thus the chief con-
tributors to global trade, while the manufacturing industry’s
share of international trade falls (from 65% to 37%). So the
first lesson for trade negotiators is that they must pay much
greater attention to services trade, and to removing the barri-
ers that obstruct it [i.e., liberalize services].

“The second lesson is that in shooting down your imports,
you may actually be firing at your exports. They are progres-

sively becoming very much the same. Today almost 60% of
trade in goods is in intermediates and the average import con-
tent of exports is around 40%. In other words, to export, a
country must import too. I am convinced that the new statis-
tics we published will allow a better appreciation of this glo-
bal interdependence, which in its turn will foster a more co-
operative — and less mercantilist — approach to trade nego-
tiations [i.e., eliminate tariffs on goods]…” (“In value chains,
‘what cannot be counted does not count’: Lamy addresses
Turkish think tank”, 14 March 2013, www.wto.org/english/
news_e/sppl_e/sppl270_e.htm)
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The GVC discourse is about facilitating the operations of
global transnational corporations (TNCs). This explains the
interests of key corporate players such as the US Coalition of
Services Industries.

It suggests a far-reaching menu for negotiations that by-
passes:

� the areas of “balance” developing countries want to
see in the current Doha Round of WTO talks (e.g., agriculture
subsidies)

� the fact that the Singapore issues have been rejected,
with the interests behind the GVC discourse seeking to put it
back on the agenda (e.g., investment liberalization)

� special and differential treatment for developing
countries when cutting tariffs.

The GVC discourse explicitly or implicitly encourages:
� tariff liberalization
� investment liberalization
� far-reaching services liberalization (logistics, distri-

bution, telecoms, business, finance)
� no capital controls
� opposition to export restrictions, i.e., it wants the free

flow of raw materials exports
� plurilateral approaches if the multilateral approach

to trade opening is too slow.
The discourse hides the interests behind its agenda (i.e.,

the TNCs) and presents it as a neutral agenda that is good for
all countries and players. Those having difficulties [e.g., least
developed countries (LDCs)] should simply be supported to
enter GVCs. The discourse does not reveal the fact that power
is differently distributed along the GVC and there are real and
structural barriers facing the small players (e.g., lack of access
to new technologies, difficulties in providing economies of
scale, etc).

With the financial and economic crisis, trade liberaliza-
tion has been discredited. The GVC discourse attempts to en-
act the same skit, but in different clothing.

There is also an attempt to bypass the stalemated areas of
interest to most developing countries in the Doha Round and
find a quick way to move on to issues mainly of interest to the
bigger players (e.g., non-agricultural market access, services,
investment).
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The discourse makes the false assumption that the mar-
ket is self-regulating, which is far from the case. South Afri-
can Ambassador to the WTO Faizel Ismail has noted that its
analysis of globalization “is divorced from the experiences of
the majority of people in the world suffering the effects of a
continuing economic and social crisis reflected in: rising un-
employment, inequality and poverty”.
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Using the OECD-WTO database on Trade in Value Added
(May 2013), the UN Conference on Trade and Development
(UNCTAD) provides a breakdown of the distribution of the
global value added (R. Banga, “Measuring Value in Global
Value Chains”, UNCTAD, 2013):

� 67% accrue to OECD (i.e., industrial) countries
� 8% for Newly Industrialized Countries I (NICs I –

Singapore, Hong Kong, Taiwan, Korea)
� 3% for Newly Industrialized Countries II (NICs II –

Malaysia, Thailand, the Philippines)
� 9% for China

� 5% for the other BRICS countries (India, South Af-
rica, Brazil, Russia)

� 8% for other developing countries and all least de-
veloped countries.
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Developing countries have been grappling with difficul-
ties in relation to GVCs. Since the 1970s, they have already
noted their disproportionate share in value chains as raw
material exporters. The discourse since the time of Prebisch
has been to increase developing countries’ value added.

In the “deepening smile” curve (see figure), developing
countries are mostly in the low-value manufacturing part of
the chain, as opposed to producing the concept, being the tech-
nology holders and designers or being in sales or marketing,
where the value added is much greater. Lead firms tend to
outsource the lower-value-added activities (e.g. final assem-
bly) and retain higher-value-added areas, e.g. R&D, intellec-
tual property, design, distribution (UNCTAD 2011).

Deepening smile curve

Source: Adapted from Richard Baldwin, “Global Supply Chains: Why They Emerged,
Why They Matter, and Where They Are Going”, 2012.

According to Derick, Kraemer and Linden (2009), case
studies for China show that for the Apple iPod, only $4 out of
the total value of $150 is attributed to producers located in
China. Most of the value accrues to the US, Japan and Korea.

Most developing countries, outside
of a few Asian newly industrialized coun-
tries, are not the source of lead firms. At
best, developing countries are second- or,
more commonly, third- or fourth-tier sup-
pliers. They have real difficulties getting
into GVCs (apart from providing the raw
materials) and moving up the GVC chain.

A quick look at a Boeing aircraft, for
example, shows that the components
come from the OECD countries (includ-
ing Korea), principally the US, the UK,
Japan, France, Sweden and Italy. Compo-
nents for Samsung phones are mainly
sourced from the US, Taiwan, Korea, Italy
and Japan.

UNCTAD has provided examples of
the experiences of developing countries’
small and medium enterprises (SMEs) in
GVCs:

� Microsoft and Egypt – Egyptian
firms translate software products of lead-
ing brands into Arabic, provide support
package to users and run call centres.
They have branched into software devel-
opment in the Middle East.

� IBM and Vietnam – Firms pro-
vide IBM software services to clients –
banks, enterprises, the government. Oth-
ers distribute software.

UNCTAD (2010) concludes: “Partici-
pating in the TNC’s GVC enhances the
prestige and credibility of the SMEs mak-
ing it easier for them to expand. It also
makes continuous upgrading easier as
they have access to the TNC’s technical
staff and training … However, since they
are selling or adapting established prod-
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ucts and services, genuine innovation is still in its infancy.”
In the case of Toyota in South Africa and Volkswagen in

Mexico, a few companies became first-tier suppliers in these
countries to the TNCs; however, UNCTAD notes that “many
independent local suppliers have not managed to either link
with global sourcing partners or upgrade their own capabili-
ties … In Mexico, for instance, among the local suppliers in-
terviewed no local SME in the second and third tiers has been
able to leverage its link to GVCs as a springboard for its own
internationalization.”

Countries can export more, but they may not be “gain-
fully linked” into the GVCs. What is increasing may not be
the domestic content of their exports but the foreign value-
added content. In the latest UNCTAD analysis on value added
(Banga 2013), the US is the country with the highest increase
in the domestic value-added content in its exports from 2005-
09. Even Korea and Germany register increasing exports but
falling domestic value added in exports during the same pe-
riod. The paper’s conclusion is that “Country experiences
therefore show that linking into GVCs may not bring gains
automatically. In fact, it makes aiming for trade-led growth
more questionable.”

The “glass ceiling” faced by developing countries’ SMEs
includes:

� Being technology-savvy is critical – knowledge-inten-
sive products are critical to the cutting edge of manufactur-
ing. Low-income countries tend to be involved in low-value-
added segments of chains and are in sectors where chains are
shorter and less technologically intensive, e.g., apparel and
agriculture.

� Need medium to large enterprises for large-scale pro-
duction

� Require investments to ensure timely shipments and
high-quality output

� Management expertise is necessary to meet complex
GVC management issues

� The size of the domestic market matters as it attracts
foreign firms. Smaller developing countries have less lever-
age to create such a strong linkage with lead firms

� Meeting the standards required in the GVC is expen-
sive and requires technological knowhow.

Developing countries also experience unstable contracts
with lead firms which benefit from severe competition amongst
identical suppliers. They select those which meet their short-
term requirements (UNCTAD 2011).
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The existing trade rules in the WTO remain imbalanced
in a range of areas, hence developing countries’ attempts to
put forward these concerns under the agenda of implementa-
tion issues and special and differential treatment (S&D) in the
Doha Round. Fairer trade rules and special and differential
treatment would give developing countries’ SMEs a better
chance in participating in world trade.

Developing countries would therefore benefit from the
satisfactory conclusion of the Doha implementation issues
agenda as well as the S&D issues agenda (going beyond the
28 Cancun items). Some areas (to name only a few) in this
negotiating agenda include:

� extension of TRIMs for countries demonstrating diffi-
culties (can have local-content requirements)

� review GATT Article XVIII (Governmental Assistance
to Economic Development) – taking measures to control im-
ports for balance-of-payments reasons, or promote establish-
ment of an industry to raise people’s living standard

� strengthen GATT Article XXXVIIIC on infant indus-
try to make it effective and operational

� sanitary and phytosanitary measures – establishing
equivalence (expedite further implementation of Article 4 of
the Agreement on the Application of Sanitary and
Phytosanitary Measures)

� anti-dumping – simplified procedures for LDCs to
take up anti-dumping cases, changes to make it less easy for
others to invoke cases against developing countries

� subsidies – subsidies for development, diversification
and upgrading of infant industries should be non-actionable

� Agreement on Trade-Related Aspects of Intellectual
Property Rights (TRIPS) – transition period for LDCs extended
as long as they are LDCs, technology transfer should be
operationalized.

In developing countries, industrialization, supporting ag-
ricultural production (especially of small farmers) and services
development are critical. This needs explicit government poli-
cies and they will not simply “happen” through participation
in the low end of GVCs (where most developing countries
are). For industrialization to take place, it is not across-the-
board liberalization that will be a help, but deliberate and
dynamic tariff and government regulatory policies.

The GVC discourse on goods and services liberalization
will make it difficult for developing countries to strategically
use the opportunities of their own national and regional mar-
kets to jumpstart their industrialization process. This does not
mean that developing countries should impose high tariffs
across the board, but that they should have the flexibility to
raise or lower their tariffs over time according to the needs of
their industries. The same applies in the services sectors – in
order to grow their own services industries, government sup-
ports and regulations are important.

Rather than setting their sights only on the need to par-
ticipate in global value chains, developing countries are al-
ready creating and can continue to create their own national
and regional value chains. The reality is that for many devel-
oping countries, domestic and regional markets are very im-
portant and could offer more opportunities for value addi-
tion. For example, Africa is the primary market for sub-Sa-
haran Africa’s processed goods, as compared to the EU or the
US.

For all that they say, developed countries continue to use
protective policies to reinvigorate their own industries and
agriculture, such as agriculture subsidies, anti-dumping mea-
sures, quantitative restrictions and tariff rate quotas (in agri-
culture), subsidies (by the billions) to the auto and financial
sectors during the recent economic crisis, and government pro-
curement policies. The US provided $65 billion in loans to GM
and Chrysler in 2008; they also used “voluntary” quotas on
foreign cars imported into the US market (R. Pollin, “Indus-
trial policy and the revival of US manufacturing”, 2010).

Trade facilitation is touted in the GVC discourse as a pana-
cea. Developing countries in fact have already taken and can
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continue to take unilateral action to modernize their customs
procedures. The need for a binding commitment at the WTO
is questionable since these commitments are very expensive
to implement, and the rules imposed would be the customs
procedures of developed countries and would thus be suited
primarily to their needs and economic interests. Trade facili-
tation could also increase imports by reducing trade costs, and
this could have an impact on developing countries’ SMEs and
their access to their own national or regional value chains.

Local content and the regulation of investors when enter-
ing a country is very important. The promotion of investment
liberalization under the GVC discourse must be viewed with
tremendous caution. It is about allowing TNCs to come in and
out of the country and operate with the same advantages as
local companies. This is likely to have a very detrimental im-
pact on local firms that cannot compete and need governmen-
tal support. The concerns developing countries had raised at
the WTO’s 2003 Cancun Ministerial Conference in calling for
the Singapore issues, including investment, to be dropped from
the Doha Round agenda remain the same today.

In conclusion, the GVC discourse, as noted by Faizel Ismail

(2012), does not provide a framework for helping developing
countries develop beyond their current comparative advan-
tages. UNCTAD’s latest analysis of the value-added trade data
also shows that more exports does not necessarily mean more
value-added exports. Countries could be linked to GVCs but
not “gainfully” linked.

The GVC discourse comes from the place of wanting to
further ease the operations, movement and access of TNCs
across global markets, with real dangers for developing coun-
tries’ firms and industries. All developing countries do par-
ticipate in GVCs to varying degrees. However, the priority for
developing countries is the building of production capacities.
In that context, in contrast to the GVC discourse of “more lib-
eralization”, the flexible and dynamic use of trade policy in-
struments (tariffs, government regulations) that support in-
dustrialization and agricultural and services development,
complemented by fairer trade rules, are necessary. ����������������

The above is an edited extract from “Global value chains from a develop-
ment perspective”, an Analytical Note (July 2013) produced by the Trade
for Development Programme of the South Centre. The full text is available
on www.southcentre.org.

state investment and loans.
Mexico’s state oil company PEMEX

has drilled at least six wells in shale rock
in this country since 2011 in the north-
ern states of Nuevo León and Coahuila,
and the state Mexican Institute of Petro-
leum (IMP) is preparing for 18 months
of geological exploration in the south-
eastern state of Veracruz at a cost of $245
million. IMP plans to drill 20 wells by
2016, with an investment of over $2 bil-
lion, and in the next 50 years plans to
have 6,500 wells in commercial opera-
tion.

The United States’ Energy Informa-
tion Administration (EIA) ranks Mexico
sixth in the world for technically recov-
erable gas, behind China, Argentina,
Algeria, the United States and Canada,
based on examination of 137 deposits in
42 countries. Mexico is in eighth position
for technically recoverable oil reserves.

�
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Non-governmental organizations
are considering launching an interna-
tional campaign against the financing of
fracking, and are preparing worldwide
actions for Global Frackdown Day, to be
held 19 October.

Seguin said, “The problem is the
heavy pressure from private companies
and governments for financing these ac-
tivities.

                       (continued from page 10)

is unclear whether other countries will
accept this documentation.

The US shipping industry is now
mounting a strong push in favour of rati-
fication, on the view that the new regu-
lations ensure a level playing field for all
shippers.

“The Chamber of Shipping of
America is totally supportive of US rati-
fication of the MLC,” Joseph Cox, presi-
dent of the chamber, an association of
shipowners and operators, told IPS.

“We understand the administration
is in the last stages of preparing the treaty
and necessary implementing legislation
for submission to the Senate. We are ea-
ger to work with the Senate and our sea-
farer colleagues to secure swift ratifica-
tion of the MLC so the US can join other
nations in the maritime world in help-
ing rid the ocean of substandard ships.”

Despite such broad industry, gov-
ernment and union support, it remains
uncertain how much appetite for ratifi-
cation there will be in the US Senate,
where Republicans have become increas-
ingly suspicious of international cov-
enants in recent years.

Last year, over the objections of in-
dustry and the military, conservative
lawmakers sank a Senate push to ratify
the Law of the Sea Treaty, a UN agree-
ment that over the past three decades has
been agreed to by nearly every country
except the United States. (IPS)���������������

                         (continued from page 9) “It is in the interests of the multilat-
eral financial institutions to lend money.
They support infrastructure mega-
projects because it is the easiest way to
trap countries into debt and to maintain
themselves. This financing runs counter
to their own environmental and social
standards. Why should we exploit shale
gas, when it is a major threat?” she asked.

Six organizations have joined to-
gether to create the Mexican Alliance
Against Fracking, which has not yet de-
cided whether to call for a moratorium
or an outright ban on the method in a
forthcoming report on the energetic, eco-
nomic, social and environmental aspects
of shale gas.

Feodoroff said, “It’s possible that big
banks influence the multilateral agencies.
We are warning about corporate power”
over their decisions.

The Dutch Rabobank Group, a
sustainability-oriented cooperative fi-
nancial services company specializing in
agricultural products and commodities,
announced that it would not lend funds
for exploration and production of shale
gas, a move that experts hope will be
imitated by other private institutions.

In his analysis, Mares says “the de-
velopment of Latin America’s shale gas
potential faces significant challenges,
and it is not clear that the region will
address them successfully.” He warns
that Mexico, Argentina and Brazil may
face serious problems over shale gas ex-
ploitation. (IPS)�������������������������������������
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