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CSOs seek change of course
in lead-up to WTO meet

Some 300 civil society organizations (CSOs) from over 150 countries
have expressed grave concern over proposals for the WTO’s upcom-
ing Ministerial Conference to adopt or target new disciplines on
electronic commerce, services regulation and fisheries subsidies that
they fear will harm the public interest and development prospects.
Stressing that “much is at stake” at the December conference, the
groups are calling instead for WTO member states to reform
existing trade rules that stand in the way of efforts to promote food
security and development.
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CSOs urge WTO members to
abandon expansionist agenda

Ahead of the WTO Ministerial Conference this Decembet, civil society
groups from around the world have called on member states to drop plans
to widen the WTO’s remit in favour of fixing existing trade rules so as to
promote food security and development.

by Kanaga Raja

GENEVA: Some 300 civil society organi-
zations (CSOs) from more than 150 coun-
tries have raised the alarm that some
member states of the World Trade Orga-
nization (WTO) are “pushing a danger-
ous and inappropriate new agenda” in
the run-up to the WTO’s eleventh Min-
isterial Conference (MC11), which will
take place in Buenos Aires on 10-13 De-
cember.

This caution was sounded just ahead
of an “exclusive, invitation-only” mini-
ministerial meeting of some 35 select
countries in Marrakesh, Morocco, from
9-10 October aimed at solidifying the
agenda for MC11.

In an urgent letter to the WTO mem-
bers, the CSOs, comprising trade unions,
environmental groups, farmers and
other public interest groups, demanded
a fundamental shift in the WTO agenda
ahead of MC11.

The CSOs argued, amongst others,
that there should absolutely be no new
mandate on electronic commerce as well
as no disciplines agreed on domestic
regulation in services at MC11.

WTO members must instead deliver
at Buenos Aiires a positive resolution on
the public stockholding issue that allows
all developing countries to implement
food security programmes without oner-
ous restrictions, they said.

The letter was organized by the Our
World Is Not for Sale (OWINFS) global
network of non-governmental organiza-
tions and social movements.

Among the 36 international and re-
gional CSO networks that signed the let-
ter were: ACP Civil Society Forum; Arab
NGO Network for Development
(ANND); Association of Women’s Rights
in Development (AWID); Development
Alternatives with Women for a New Era
(DAWN); Fair Trade Advocacy Office;
Friends of the Earth International (FoEl);
LDC Watch; Public Services International
(PSI); Society for International Develop-
ment (SID); Third World Network
(TWN); Third World Network — Africa;
and Women in Development Europe

(WIDE+).

The letter was also endorsed by a
host of national organizations.

In their letter, the CSOs said: “We are
increasingly concerned about press re-
ports indicating that some WTO mem-
bers are pushing a dangerous and inap-
propriate new agenda under the disguis-
ing rubric of ‘e-commerce,” even though
there was no consensus to introduce this
new issue during or since the Nairobi
Ministerial.” (The tenth WTO Ministerial
Conference was held in Nairobi in 2015.)

“In addition, we are deeply dis-
turbed by reports that the urgent need
to change existing WTO rules which are
constraining governments’ policy space
for job creation and development, includ-
ing achievement of the Sustainable De-
velopment Goals (SDGs), is becoming
further blocked in the lead-up to the 11th
Ministerial.”

Citizens around the world have
given clear messages to governments
that the current rules of the global
economy, including global trade rules,
have exacerbated inequality and left far
too many impoverished.

“Thus, we urge WTO members to
reflect on this dynamic and to take deci-
sions that will allow the global trading
system to contribute to, rather than con-
strain, shared prosperity and develop-
ment,” the CSOs said.

E-commerce is the wrong agenda

In their letter, the CSOs noted that a
number of new e-commerce proposals
have been made at the WTO in the last
year.

Proponents often disguise their pro-
posals under the rubric of e-commerce
as being necessary to unleash develop-
ment through the power of small and
medium-sized enterprises (SMEs). “But
SMEs are the least likely to be able to
compete with giant transnational corpo-
rations, which enjoy the benefits of scale,
historic subsidies, technological ad-
vances, strong state-sponsored infra-
structure, tax avoidance strategies, and
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a system of trade rules written for them
and by their lawyers.”

Key provisions of the proposals in-
clude prohibiting requirements to hold
data locally and to have a local presence
in the country; no border taxes on digi-
tal products; prohibitions on regulating
cross-border data transfers; and even
prohibitions on requiring open source
software in government procurement
contracts.

There is no economic rationale as to
why digitally traded goods should not
have to contribute to the national tax
base, while traditionally traded goods
usually do, the CSOs pointed out.

Data is now the most valuable re-
source, they said. Furthermore, privacy
and data protection are fundamental
human rights and cannot be abandoned
in the interests of trade.

Locking in rules in the WTO to al-
low corporations to transfer data around
the world without restrictions would for-
ever deny the right of countries and citi-
zens to benefit from their own data and
intelligence in the future, and it would
restrict the ability of countries to imple-
ment appropriate data privacy and con-
sumer protection measures.

What e-commerce proposal propo-
nents call “localization barriers” are ac-
tually the tools that countries use to en-
sure that they can benefit from the pres-
ence of transnational corporations to ad-
vance their own development and the
economic, social and political rights of
their citizens.

“We need trade rules that allow for
the creation of decent jobs, including in
the technology sector. But the hallmarks
of companies like Amazon, Facebook,
Google, and Uber include dislocation of
local businesses and labour markets, and
increasing precariousness of work,” said
the CSOs.

These would accelerate if e-com-
merce proposals were accepted in the
WTO, they warned.

“Existing technology giants would
be able to further consolidate their mo-
nopoly power. Their infamous tax opti-
mization (which is tantamount to eva-
sion), including base erosion and profit
shifting, would be facilitated by a bind-
ing international treaty, and it would be
nearly impossible to rein in the political
instability engendered by the economic
and financial consequences of such a sce-
nario.”

The CSO letter pointed out that
WTO members do not currently have a
mandate to negotiate new global rules

on e-commerce, and they should not ob-
tain one in Buenos Aires.

All of the issues proposed for the e-
commerce agenda have either already
been discussed and resolved, or are cur-
rently being discussed, in other forums,
most of which are more responsive and
accountable to public interest concerns
than the WTO.

E-commerce is already flourishing
and SMEs can already sell their products
online without new WTO rules.

Of course, e-commerce can be a force
for job creation and development, and
certainly has the power to expand inno-
vation, increase consumer choice, and
connect remote producers and consum-
ers. But supporting e-commerce is not
the same as having binding global rules
that would primarily benefit US-based
high-tech corporations at the expense of
public interest regulation to protect con-
sumers and promote development.

“While we support efforts by devel-
oping countries to address the digital
divide, transfer technology, and obtain
financing for infrastructure and informa-
tion and communications technologies
(ICTs), the WTO is not the proper forum
to negotiate these issues,” the CSOs un-
derlined.

The groups noted that similar to the
way other development issues have been
treated in the WTO, these will not be-
come binding obligations, while the
agenda of the high-tech corporations will
be binding.

“There should absolutely be no new
mandate on e-commerce in MC11,” the
CSOs made clear.

Public interest regulation
under threat

The CSO letter further noted that the
SDGs recently agreed by all WTO mem-
bers include a focus on expanding access
to and quality of many public services,
as well as key services often operated by
the private sector such as financial ser-
vices and telecommunications.

“Unfortunately, much like the e-
commerce agenda, a similar corporate
agenda is behind the effort to have new
rules limiting domestic regulation of ser-
vices.”

The proposed rules on domestic
regulation in the services negotiations in
the WTO seek to ensure that three kinds
of regulation — qualification require-
ments and procedures, licensing require-
ments and procedures, and technical
standards — meet vague and open-ended

standards that would severely under-
mine the regulatory sovereignty of coun-
tries, the CSOs argued.

“These are open-ended terms de-
signed to minimize regulation and maxi-
mize the lobbying power of transnational
corporations over sovereign govern-
ments.”

According to the CSO letter, giving
the WTO jurisdiction to adjudicate
whether a regulation was “reasonable,”
“objective”, “transparent” and “not more
burdensome than necessary to ensure the
quality of the service”, and further that
a technical standard was developed in
an “open and transparent process”,
would put the interests of foreign ser-
vices providers above governments’ ob-
ligation to ensure that services are oper-
ated in the public interest.

Itis not the WTO that should decide
whether the administration of labour,
tax, environmental or safety laws affect-
ing foreign services firms is “reason-
able.” The WTO should not be given
authority to decide if the local zoning
commission’s agreement with local ob-
jections to place a big box store near a
historic site is “objective.” If a state de-
cides to accept an environmental
review’s recommendation to ban frac-
king as a method of mining gas, a WTO
panel should not have the jurisdiction to
decide if that is “too burdensome.”

The CSOs said local governments —
not trade panels — should have the ulti-
mate authority to decide community is-
sues that are inherently subjective be-
cause they involve important judgment
calls. And foreign companies should not
have “rights” to comment or input on
measures proposed by local or national
authorities before they are decided do-
mestically.

“Members did agree years ago to
develop any necessary disciplines on
these measures — but there has never
been an agreement whether such rules
are ‘necessary,’ which they obviously are
not. Thus, no disciplines should be
agreed on domestic regulation in Buenos
Aires,” the CSOs emphasized.

New rules on fisheries subsidies

According to the CSO letter, the
other big “deliverable” being pushed for
Buenos Aires is a way to tackle the prob-
lem of overfishing by negotiating limits
to the subsidies that governments pro-
vide to fisheries.

“There is a clear mandate for a pro-
development and pro-environment out-
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come; but this cannot be lost due to the
insistence of existing industrial fishing
nations on rules that undermine the fu-
ture developmental aspirations of devel-
oping countries,” said the CSOs.

Despite the use of subsidies to build
their industrial fishing capacity, those
very same nations are attempting to pre-
vent other developing countries from
also building their domestic capacity,
undermining development and doing
little to prevent illegal, unreported and
unregulated (IUU) fishing as well as
overfishing.

For many developing countries, fish-
eries are at the heart of their economic
and developmental aspirations. Protect-
ing the policy space of developing coun-
tries and the ability to support small-
scale and artisanal fishers must be at the
heart of any outcome, along with effec-
tive, binding prohibitions on subsidies.

The developmental and economic
policy space of developing countries
must be maintained whilst those nations
that have contributed most to the prob-
lem of IUU and overfishing must agree
to eliminate harmful subsidies.

“The management of fisheries re-
sources must be maintained outside of
the WTO,” the CSOs pointed out.

Issues that should be on the agenda

According to the CSO letter, both e-
commerce rules and domestic regulation
disciplines would amount to an expan-
sion of the WTO. But the vast majority
of WTO members have argued that ex-
isting unfair and damaging rules must
be fixed before the WTO remit can be
expanded.

The CSOs said that this fight was at
the heart of the last Ministerial Confer-
ence in Nairobi, which concluded with
ambiguous language acknowledging
that some countries wanted to bring in
other issues, while others (the over-
whelming majority) wanted to continue
with the unfinished development agenda
that had been the reason they had agreed
to the Doha Round.

Unfortunately, the CSOs added,
some WTO members are obstinately re-
fusing to move forward on what should
be the core agenda: to fix the unjust rules
that hinder global efforts to ensure true
food security, sustainable development,
access to affordable healthcare and medi-
cines, and global financial stability.

“At a minimum, in Buenos Aires,
WTO members should focus on trans-

forming the global agriculture rules that
restrict developing countries from ensur-
ing food security for their populations
(while allowing big agribusiness nearly
limitless public subsidies) and increas-
ing flexibilities for developing countries
to be able to use trade for their own de-
velopment.”

The top priority for a genuine devel-
opment agenda would be transforming
the current rules on agriculture.

Unbelievably, the CSOs noted, it is
the rich countries, not the poor, which are
currently allowed to subsidize agricul-
ture under WTO rules — even in ways
that distort trade and harm other coun-
tries’ domestic producers. The tens of
billions of dollars of subsidies allowed
in developed countries per annum en-
courage overproduction and artificially
depress world prices, wiping out farm-
ers’ livelihoods in countries that should
be benefiting from global agricultural
trade or production for domestic con-
sumption.

Thus, a major outcome in Buenos
Aires should be to reduce the amount of
subsidies under the “domestic support”
negotiations —including subsidies in the
so-called “Green Box” category when
these actually have trade-distorting im-
pacts.

Given the existing subsidies, devel-
oping countries should also be able to
increase tariffs to protect domestic pro-
duction when faced with import surges.
Unfortunately, some countries are oppos-
ing negotiations towards a workable
“Special Safeguard Mechanism” (SSM)
for developing countries.

An outcome on SSM - uncondi-
tioned on further tariff cuts — at the up-
coming Ministerial Conference would
greatly enhance developing countries’
ability to achieve food security, promote
rural development and safeguard farm-
ers’ livelihoods, and would be a step to-
wards removing WTO constraints on
food sovereignty, said the CSOs.

By contrast, most developing coun-
tries are only allowed minuscule subsi-
dies. But the SDGs entreat countries to
increase investment in sustainable agri-
culture. Also, there is growing accep-
tance of the “right to food” as a human
right.

One of the international best prac-
tices for supporting farmers’ livelihoods,
ensuring food security and promoting
rural development is “public stockhold-
ing”, in which governments guarantee
farmers a minimum price for their pro-

duction, and distribute that food to hun-
gry people within their own borders.

But these programmes, imple-
mented in dozens of developing coun-
tries, often run afoul of WTO rules—even
though the agriculture supported is not
traded in global markets.

The majority of WTO members have
agreed that domestic public stockhold-
ing programmes should not be con-
strained by antiquated WTO rules. But
the changes have been steadfastly
blocked by the United States, the EU,
Australia and other big agribusiness ex-
porters.

“And now reality is being turned on
its head as China and India are being
accused of being the biggest subsidizers,
when their payments per farmer on a per
capita basis remain minuscule — only a
few hundred dollars per farmer, as com-
pared to tens of thousands for the United
States,” said the CSOs.

WTO members agreed to find a per-
manent solution to the public stockhold-
ing programmes by December of this
year. Unfortunately the positions of
countries representing big agribusiness
exporters have remained entrenched.

In Buenos Aires, said the CSOs,
WTO members must deliver a positive
resolution on the public stockholding is-
sue that allows all developing countries
to implement food security programmes
without onerous restrictions that are not
even demanded of developed countries’
trade-distorting subsidies.

Along with transforming the global
rules governing agricultural trade, devel-
oping countries have long advocated for
other changes to the existing WTO rules
to increase flexibility for them to enable
them to enact policies that would pro-
mote their own development.

The Group of 90 (G90) developing
countries has made concrete proposals
for changes to existing WTO rules that
would remove some WTO constraints on
national pro-development policies.
Many of them are updated versions of
the “Implementation Agenda” that has
formed the basis of developing-country
critiques of the existing WTO rules since
the time of the WTQO’s foundation. These
include, for example, changes to allow
developing countries to promote domes-
tic manufacturing capabilities, stimulate
the transfer of technology, promote ac-
cess to affordable medicines, and safe-
guard regional integration.

“The G90 proposals should be ac-
cepted in the Buenos Aires Ministerial as
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proposed —without being conditioned on
further market access concessions from
developing countries,” the CSOs argued.

They noted that even in an area that
all WTO members should be able to
agree on —ensuring benefits for the least
developed countries (LDCs) — there is no
consensus yet.

Although it was a priority mandate,
the small LDC package agreed at the
WTO Ministerial Conference in Bali in
2013 is not yet operationalized. This in-
cludes ensuring 100% duty-free, quota-
free market access for LDCs’ exports;
simplification of the rules of origin that
define how much of the value of a prod-
uct has to be produced in the country to
qualify for reduced-tariff benefits; and
providing actual binding commitments
for the LDC services waiver (which al-
lows developed countries to provide
market access in services for LDCs with-
out offering reciprocal access to other
countries — a “flexibility” which has
proven almost impossible to utilize).

Italso includes mandated reductions
in the subsidies that the US and the EU
provide to cotton producers —which en-
rich a few thousand there, but have un-
fairly decimated production of hundreds
of thousands of cotton farmers in Africa.

“This modest LDC package must be
strengthened and made operational by
the time of MC11,” the CSOs underlined.

“Much is at stake this December in
Buenos Aires. We believe in a democratic,
transparent, and sustainable multilateral
trading system, and do not want to see
the WTO depart even further from that
ideal.”

The secretive and anti-democratic
practice of negotiating behind closed
doors with only certain powerful mem-
bers, and then bringing massive pressure
to bear on developing countries to accept
another bad deal, which has character-
ized the WTO since its inception but has
become even more pronounced in the
last two Ministerial Conferences, must be
abandoned in favour of a transparent
and member-driven process that leads to
outcomes that are consistent with the
multilaterally agreed Sustainable Devel-
opment Goals.

“Will members agree to a harmful
new mandate on e-commerce and new
rules limiting the democratic oversight
over services regulations? And new rules
on fishing subsidies which end up harm-
ing poor fisherfolk? Or will members act
in the interest of their citizens and change
course at the WTO, removing WTO con-
straints over domestic policies that pro-
mote food security and development,
and supporting LDCs in their efforts to
increase their share of global trade?” the
CSOs asked. (SUNS8549) )

African Group will not negotiate
e-commerce rules at WTO

The African Group of countries has opposed moves to reorient ongoing
WTO discussions on electronic commerce towards crafting multilateral

disciplines in this sector.

by D. Ravi Kanth

GENEVA: The African Group on 5 Octo-
ber fiercely rejected proposals by major
industrialized countries and their allies
in the developing world for changing the
structure of the current electronic com-
merce work programme so as to estab-
lish a separate working group at the
WTQO’s eleventh Ministerial Conference
in Buenos Aires, trade envoys told the
South-North Development Monitor
(SUNS).

In one of the strongest messages de-
livered at the WTO, the African Group
said unambiguously that it will “not ne-
gotiate multilateral rules on e-commerce,
or agree to a time-based decision to move
in this direction.”

Many developing countries, includ-
ing India, as well as the least-developed
countries (LDCs) endorsed the position
adopted by the African Group.

However, a group of industrialized
countries and their allies in the develop-
ing world pressed ahead with their pro-
posal for anew mandate on e-commerce
(see following article).

Separately, Russia has circulated a
draft ministerial decision to be consid-
ered at Buenos Aires for establishing “a
Working Group on Electronic Commerce
under the auspices of the General Coun-
cil to perform such functions as may be
necessary to ensure efficient continuation
of work on e-commerce issues and to

provide Members with the appropriate
forum for discussions on e-commerce is-
sues and its development, including the
possibility of developing international
rules.”

The way forward

The chair of the WTO’s General
Council, Ambassador Xavier Carim of
South Africa, convened the meeting on
5 October to discuss the way forward in
e-commerce, including the current mora-
torium on import duties for e-commerce
transactions.

Carim said that he had held consul-
tations with 39 delegations to elicit mem-
bers’ views on four questions:

i. What are your delegation’s views
on the future of the Work Programme?
Would we be able to recommend to Min-
isters that the current Work Programme
be continued in its current form?

ii. With regard to the moratorium,
what is your delegation’s view on its
possible renewal? What do you think we
can agree on as a recommendation to
Ministers?

iii. What are your delegation’s views
on a possible negotiating mandate on e-
commerce? Would your delegation sup-
port the proposals for a negotiating man-
date as expressed in two recent propos-
als?

iv. What are your delegation’s views
on establishing a horizontal forum for
discussions as raised in some recent sub-
missions?

On the existing moratorium for not
imposing customs duties on e-commerce
transactions, the chair said “some del-
egations stated their preference for a
longer-term moratorium or a permanent
one.”

Many industrialized countries as
well as some developing countries like
Korea, Hong Kong (China) and
Singapore had said repeatedly during
the previous meetings that there should
be a permanent moratorium.

Given the difficulties in reaching
consensus on the permanent moratorium
during the next two months, the propo-
nents said they are ready “to accept, ata
minimum, a 2-year extension”, the Gen-
eral Council chair said.

But, “others raised concerns about
the moratorium notably about costs re-
lated to revenue foregone or increased
imports”, the chair said.

“One delegation,” according to the
chair, “noted that an extension should
not be seen as given.”

Significantly, “one delegation did
express the view that the moratorium
should lapse at the end of the year”, the
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chair pointed out.

Carim said “most delegations were
prepared to accept a 2-year extension, as
in the past, with several recalling the link
to the moratorium on non-violation com-
plaints in the TRIPS context.”

(At aseparate meeting on 6 October,
the US said that there is no linkage with
the moratorium on non-violation com-
plaints in the TRIPS context, according
to an African trade official.)

Varied views

Coming back to the work
programme on e-commerce, the chair
said the views expressed by members
were varied.

“Some suggested that it was ineffec-
tive and should be replaced by a new
institutional arrangement to provide a
locus for future discussions on e-com-
merce,” the chair said.

“Another delegation indicated that
if the work programme is considered to
be ineffective, it could be terminated and
not replaced by any new arrangement,”
Carim added.

In sharp opposition to changing the
work programme, many delegations
would like to see it “continue in its cur-
rent exploratory, non-negotiating bot-
tom-up manner”, the chair said.

Many members said “discussions
have not yet been exhausted and many
questions on the table remained unan-
swered”, Carim maintained.

Other members, according to the
chair, “suggested that the Work
Programme should evolve to address
current realities and, in their view, sim-
ply ‘rolling over’ the current Work
Programme would not suffice.”

They suggested “the Work
Programme continue but with more fo-
cused discussion on issues of interest to
Members including those raised in sub-
missions, as well as the wide-ranging is-
sues around development and e-com-
merce, the role of the WTO in e-com-
merce and the relevance of existing WTO
agreements.”

Many members also supported
“more horizontal exchanges on e-com-
merce, notably to discuss cross-cutting
issues.”

Members also differed on how to
conduct horizontal exchanges as some
members said there is “no need to create
anew structure and they were concerned
about diverting attention from substance
to structure”, the chair said.

Effectively, many countries want the
existing institutional structure of the
work programme to continue as it allows
“for horizontal discussions under the

auspices of the [General Council]”, and
members “simply need to effectively uti-
lize the existing structure.”

Members remained sharply divided
on “a possible recommendation to Min-
isters involving negotiations on rules,
even at some future date.”

Russia has indicated that “the min-
isterial decision should not only estab-
lish aworking group on e-commerce, but
also that the decision should empower
the working group to begin preparing
the ground for negotiations.”

But a large majority indicated that
“they would not agree to any reference
to negotiations in a recommended deci-
sion for Ministers.”

“In their view, it is premature to de-
cide on negotiations given the different
levels of development and the digital
divide,” the chair said.

Carim said “while several delega-
tions expressed their readiness to nego-
tiate rules, some were mindful that a ne-
gotiating mandate may not be possible
at MC11.”

“Thus, they were more tentative,
suggesting that the ministerial decision
only leave open the possibility for nego-
tiation sometime in the future, perhaps,
in one or two years,” the chair noted.

Further, a few members “cautioned
against pressing too aggressively in the
short time we have left, or we risk clos-
ing off all dialogue on e-commerce.”

Despite the entrenched positions
and differences among members on e-
commerce, the chair said “the immedi-
ate challenge now is to shift gear, adjust
our approach, and begin to work to-
wards preparing a draft decision for Min-
isters.”

“Our objective should be to have an
agreed draft decision, as we have done
in the past, in Geneva, before proceed-
ing to the ministerial conference, and this
has to be done in time for the last Gen-
eral Council meeting at the end of No-
vember,” Carim pointed out.

The draft decision on e-commerce,
according to the chair, could contain the
following elements:

A. The possibility of a two-year ex-
tension of the moratorium appears to
have drawn the most support. Those that
want a longer term or permanent mora-
torium and those opposed have ex-
pressed some willingness to accept a
two-year renewal. However, members
will need to reconcile the view expressed
by one delegation that the moratorium
simply lapses as well as take into account
the link that has been made to the TRIPS
moratorium.

B. Members will need to reconcile
the different views expressed on the fu-

ture of the current work programme.
[Many members want it to continue as it
is, others want it adjusted, while a few
members believe it has become ineffec-
tive and should be terminated. If the
work programme is to be continued, as
most members appear to want, does it
continue on its current trajectory or does
itevolve and, if the latter, do we agree to
more focused discussion on specific is-
sues and/Zor encourage more horizontal
discussions? If we want more focused
discussion on specific issues, we may
have to spend some time to agree on
which issues to specify.]

C. If members agree to strengthen
the possibility for more horizontal dis-
cussions, we will have to decide whether
this is pursued on the basis of the cur-
rent institutional setup, under the aus-
pices of the General Council, or through
the establishment of a new working
group or some other institutional struc-
ture.

The chair said “the possibility of in-
cluding a reference to negotiating e-com-
merce rules in a Ministerial decision may
require particular focus as positions are
quite polarized as | heard them.”

Premature

In response to the chair’s exhaustive
summary of his discussions with 39
countries, Rwanda, on behalf of the Af-
rican Group, said the Group “will not
agree to change the structure of the cur-
rent Work Programme to establish a
separate Working Group, or to negotiate
multilateral rules on e-commerce, or
agree to a time-based decision to move
in this direction.”

Trade ministers of the African
Group, in their recent meeting, had called
for continuing the “discussions on e-
commerce under the current Work
Programme.”

The African trade ministers said it
is “premature to begin negotiations on
multilateral rules on e-commerce.”

Consequently, said Rwanda, the Af-
rican Group wants to reaffirm “the com-
prehensive framework set out in the cur-
rent Work Programme.”

The 1998 work programme, accord-
ing to the African Group, “covers a broad
range of issues for technical examination
within the scope of existing agreements
and the WTO framework in the four rel-
evant bodies.”

Further, it provides “for a horizon-
tal process to deal with issues that have
matured in the technical bodies, exam-
ines trade-related issues of a cross-cut-
ting nature, as well as the moratorium.”

Rwanda said “the drafters of the
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Work Programme, back in 1998 to 2015
intended for the work to be bottom-up,
exploratory in nature, and for technical
discussions within the scope of existing
agreements to be held in regular bodies
mandated to administer the relevant
agreements.”

“We do not think that the discus-
sions have evolved in any substantial
manner to justify a change in structure,
or to move in a direction to negotiate
rules,” the African Group said.

The African Group underscored the
need for addressing “the unresolved is-
sues, as well as the development per-
spectives of e-commerce such as imple-
menting digital industrial policies, nar-
rowing the digital and technological di-
vide, and the preservation of digital
rights.”

It called for a “Digital Industrial
Policy and Development”, specifically
for examining issues relating to infra-
structure, connectivity, competition and
regulatory capacity.

The African Group posed the follow-
ing questions for members to consider
at this juncture:

e What is required to build the ca-
pabilities of developing and least-devel-
oped countries so that they can effec-
tively participate in cross-border e-com-
merce?

o What specific government mea-
sures can be employed to support the
development of e-commerce drawing on
the experience of other countries?

o What is the impact of e-commerce
on Africa’s longstanding developmental
objectives of industrial development,
structural transformation and employ-
ment?

e What are the policy perspectives
for promoting inclusive and equitable
growth, trade and development in the
digital economy?

Rwanda said that the moratorium
for levying customs duties on e-com-
merce transactions “will have serious im-
plications™” at a time when countries in
Africa have embarked on “building a
single continental market and in terms
of regional integration.”

The African Group said that it “is
still studying the issue [of the morato-
rium], and therefore the renewal of the
moratorium should not be seen as auto-
matic.”

In short, the battle lines are drawn
on changing the e-commerce work
programme at the upcoming Buenos
Aires meeting. It remains to be seen how
the African Group and other developing
countries will ensure a favourable devel-
opmental outcome that would enhance
their interests in e-commerce, trade en-
voys said. (SUNS8548) a

ICs and allies push for new mandate on

c-commerce

Despite continued opposition from many developing countries, propo-
nents are persisting in their drive to initiate negotiations on e-commerce

at the WTO.
by D. Ravi Kanth

GENEVA: Major developed countries
and their allies in the developing world
have upped the ante for launching ne-
gotiations on electronic commerce at the
WTO’s ministerial meeting in Buenos
Aires. They have issued a fresh call for
pursuing negotiations under a new man-
date as opposed to the 1998 e-commerce
work programme, trade envoys told the
South-North Development Monitor
(SUNS).

Despite massive opposition from de-
veloping and the poorest countries to
switching gears on e-commerce discus-
sions from the 1998 work programme, a
group of developed countries along with
their allies in the developing world have
circulated a revised proposal on “ad-
vancing work on the e-commerce work

programme.”
“Focused” work programme

In the two-page proposal circulated
on 22 September, the sponsors — Canada,
Australia, New Zealand, Switzerland,
Korea, Singapore, Malaysia, Hong Kong
(China), Chinese Taipei, Laos, Myanmar,
Moldova, Colombia, Panama, Qatar and
Nigeria, among others — demanded a
more “focused” work programme to re-
place the 1998 work programme.

The sponsors argued that members
have already expressed their views “on
a vast range of issues including, inter
alia, infrastructure needs, facilitating
regulatory framework, transparency,
trade facilitation, electronic signatures

and authentication, paperless trade, con-
sumer protection, data flows, electronic
payments, and sharing of regional expe-
riences.”

While some discussions took place
at the dedicated discussions in 2016,
most of the discussions took place in the
four regular bodies in the work
programme, viz., the WTO Council for
Trade in Goods, Council for Trade in Ser-
vices, TRIPS Council and Committee on
Trade and Development, they said.

The recent discussions, according to
the sponsors, brought to the fore “the
inherent cross-cutting nature of e-com-
merce.”

However, “the siloed nature of the
discussions in the respective bodies also
makes it difficult to have a holistic un-
derstanding of the various e-commerce
issues”, the sponsors maintained.

“For example,” the sponsors said,
“development issues often overlapped
with the conversations under goods, ser-
vices, and IP [intellectual property], and
goods and services issues were often
interlinked (e.g. enabling services for
trade in goods enabled by the internet,
relevance of e-signatures for trade facili-
tation and also cross-border supply of
services).”

Therefore, “compartmentalized con-
versations make it hard to recognize syn-
ergies, and hence to make recommenda-
tions for a way forward”, the sponsors
claimed.

Further, the WTO General Council
is not a technical forum to discuss the
inter-linkages “between the issues or
delve into any in-depth conversation on
e-commerce”, the sponsors argued.

“The current mechanism of the
Dedicated Discussion also remains an
informal arrangement, and makes
knowledge management challenging as
there are no formal records of the meet-
ing,” they argued.

Although the 1998 work programme
“sets out the programme of work for the
four relevant bodies, with a view to-
wards having these bodies make recom-
mendations to the Ministerial Conference
for action”, and useful work has been
done under that mandate, there has been
“limited progress in making recommen-
dations despite nearly 20 years of discus-
sions at the WTO.”

“Given that e-commerce is increas-
ingly becoming an important driver of
inclusive economic development, it
would be useful to have more clarity on
how to advance work, how the current
process can be improved, what issues to
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focus on, and how to facilitate Members
arriving on concrete recommendations
on the way forward,” the sponsors said.

Against this backdrop, the sponsors
proposed a “next step from now to
MC11” under which members must em-
bark on a discussion on “how the E-com-
merce Work Programme could better fa-
cilitate more focused work and holistic
discussions on e-commerce.”

The sponsors want members to “re-
flect and build on the discussions since
MC10, and identify possible (i) improve-
ments to processes, and (ii) issues of in-
terest, if any that they would like to take
forward. This could be done on the basis
of Members’ proposals and ideas.”

Although the sponsors maintained
that their proposed next step “would not
alter the underlying exploratory nature
of the Work Programme”, they sug-
gested that “the outcome of these discus-
sions should be captured in the MC11
Ministerial Decision on E-commerce.”

Further, “Ministers at MC11 should
give clear direction for future work in e-
commerce, with development at the core,
and set out a clear, updated framework/
process through which future work
could be undertaken”, the sponsors said.

Digital divide

Effectively, the sponsors are calling
for launching negotiations on e-com-
merce at the Buenos Aires meeting, said
atrade envoy familiar with the proposal.

But a large majority of developing
and poorest countries have repeatedly
maintained that the discussions in vari-
ous WTO bodies under the 1998 e-com-
merce work programme — which are ex-
ploratory in nature — have not clarified a
range of issues about the grotesque dis-
parities in the e-commerce infrastructure
between countries as well as the digital
divide.

India along with countries in the
African Group and South American
members have repeatedly argued that
issues concerning the development of e-
commerce infrastructure cannot be ad-
dressed through the e-commerce rules
proposed by the developed countries
and their allies in the developing world.

Uganda, for example, has presented
credible arguments as to why members
cannot move from the 1998 work
programme.

In an intervention on 26 July,
Uganda said e-commerce, “in theory,
provides a critical gateway for consum-
ers and businesses in weaker countries

allowing them to surmount obstacles
faced when competing domestically, and
with enterprises in stronger players, in
the trading system.”

However, “in reality, most LDCs
[least-developed countries] face a num-
ber of constraints due to insufficient ba-
sic infrastructure and access to electric-
ity, Internet, high cost of broadband con-
nectivity, amongst others, and bottle-
necks that hinder LDCs from taking ad-
vantage of opportunities theoretically
available through the e-commerce plat-
forms.”

More important, e-commerce needs
“connectivity, without which it would be
a clear case of putting the cart before the
horse”, Uganda said.

“In Africa, for instance, 75% of the
entire population is not on the Internet
and while more than 50% of the popula-
tion in LDCs is covered by a mobile
broadband signal, only 15% use the
Internet.”

“In terms of individuals using the
Internet, only 15.2% in LDCs use the
Internet, as opposed to 82.1% in the de-
veloped world,” Uganda said.

In terms of households with Internet
use, the figures suggest that 11.1% in
LDCs use the Internet against 83.8% in
the developed world.

“The digital divide is huge and there
is therefore need to bridge it,” Uganda

said.

Therefore, the claimed benefits “are
not self-imposing nor are they automatic
... countries have to undertake deliber-
ate measures with the view to ensure and
guarantee that there is a trickle down
effect of these benefits to the masses and
enable catch up.”

Uganda and other African countries
want first the huge digital divide be-
tween developed, developing and least-
developed countries to be addressed on
awar footing. “If this is not addressed, it
will create even bigger future divides,
i.e., income, workforce skills,
infrastructural, etc. between those who
have, and those who do not. In other
words, inequality will increase and most
of Africa will be left behind because
multilateral rules will entrench these
imbalances,” Uganda had argued.

More disturbingly, argued Uganda,
“the existing global e-commerce space is
extremely asymmetrical and the gains
are not shared equitably.”

The African Group and Uganda now
face a litmus test of whether they can
ultimately stand up to the assault of the
industrialized countries and their allies
in the developing world, and ensure that
there is no launch of e-commerce nego-
tiations at Buenos Aires, said a trade en-
voy who asked not to be quoted.
(SUNS8540) a

India, Africa resist IC moves to finalize
domestic regulation outcomes at MC11

Proposed WTO disciplines governing domestic regulation of services
have sparked apprehension among India and the African Group, which
argue that such rules would constrain countries’ right to regulate.

by D. Ravi Kanth

GENEVA: India and the African Group
have expressed sharp concern over at-
tempts by major industrialized countries
and their allies in the developing world
to finalize outcomes on domestic regu-
lation for trade in services without ad-
hering to the work done in previous draft
negotiating texts, services negotiators
told the South-North Development Moni-
tor (SUNS).

The proponents are seeking an out-
come on various disciplines in domestic
regulation concerning trade in services
at the WTO’s upcoming eleventh Minis-
terial Conference in Buenos Aires.

The proposed disciplines seem to
have been transposed from the failed

draft text of the plurilateral Trade in Ser-
vices Agreement (TiSA), in which the US
was largely comfortable with the propos-
als for transparency improvements in
domestic regulation, according to nego-
tiators familiar with the discussions.

The US was not prepared to address
the substantive issues on which consid-
erable work had been done in 2009 and
2011 draft texts issued by the then chairs
of the WTO domestic regulation talks,
according to negotiators familiar with the
work.

In a restricted proposal issued on 3
October, the proponents — the European
Union, Japan, Canada, Norway, Switzer-
land, New Zealand, Australia, Chile,
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Colombia, Costa Rica, Hong Kong
(China), Iceland, Israel, Kazakhstan, Ko-
rea, Mexico, Liechtenstein, Moldova and
Chinese Taipei, among others — floated a
working document for negotiating out-
comes on various disciplines on domes-
tic regulation.

The working text for negotiationsin
the WTO GATS (General Agreement on
Trade in Services) Working Party on Do-
mestic Regulation, according to the pro-
ponents, “consolidates proposals on
Administration of Measures, Develop-
ment of Measures, Transparency, Tech-
nical Standards, and Gender Equality.”

These disciplines, the proponents
said, “apply to measures by Members
relating to licensing requirements and
procedures, qualification requirements,
and procedures, and technical standards
affecting trade in services where specific
commitments are undertaken.”

The proposed disciplines, however,
“do not apply to any terms, limitations,
conditions, or qualifications set out in a
Member’s schedule pursuant to GATS
Articles XVI [Market Access] and XVII
[National Treatment]” in specific com-
mitments.

Further, “Members recognize the
right to regulate, and to introduce new
regulations, on the supply of services
within their territories in order to meet
[national] policy objectives”.

These proposed disciplines, accord-
ing to the proponents, “shall not be con-
strued to prescribe or impose particular
regulatory approaches or any particular
regular provisions in domestic regula-
tion.”

The proposal calls for various disci-
plines in the administration of measures
such as submission of applications, ap-
plication timeframes, electronic applica-
tions, acceptance of copies, processing of
applications, fees and examinations.

It has suggested how a competent
authority must administer decisions in
an independent manner and listed vari-
ous transparency provisions such as
publication and information to be made
available by members, setting up of en-
quiry points, opportunity to comment
and information before entry into force.

The proponents included technical
standards and development of measures
based on objective and transparent cri-
teria.

In addition, some of the proponents
— Albania, Argentina, Canada, Chile,
Colombia, the EU, Iceland, Kazakhstan,
Liechtenstein, Moldova, Norway,

Panama and Uruguay - included their
proposal on gender equality.

The proposal says: “Where a Mem-
ber adopts or maintains licensing re-
quirements, licensing procedures, quali-
fication requirements or qualification
procedures, the Member shall ensure
that such measures do not discriminate
against individuals on the basis of gen-
der.”

Significantly, another subset of pro-
ponents — Chile, Hong Kong (China),
Moldova, New Zealand and Switzerland
—included a proposal on “necessity test.”

The proposal says: “Where a Mem-
ber adopts or maintains [measures relat-
ing to licensing requirements and proce-
dures, qualification requirements and
procedures, or where a Member adopts
or maintains measures relating to tech-
nical standards as a condition for the
supply of a service], the Member shall
ensure that such measures are not more
burdensome than necessary to ensure the
quality of the service.”

In short, the consolidated draft text
includes elements on which some of the
proponents are not on board and yet,
they pressed for negotiating an outcome
on all the issues.

Contradictions

India, in arestricted room document,
exposed the glaring contradictions in the
consolidated proposal issued by the pro-
ponents.

India said significant work by mem-
bers had been undertaken in the chair’s
reports of 2009 and 2011, including sev-
eral clauses in the 2011 report on which
there was “ad referendum” agreement.

It asked the proponents “why did
they adopt the approach of dissecting
specific elements, only to consolidate
them” in their document.

The draft consolidated text “does not
reflect the common position of the pro-
ponents, and there appear to be several
aspects on which some of the Members
are still consulting, or differences remain
with regard to bracketed texts”, India
said.

Some of the members “appear to be
proponents only for the single article on
Gender Equality, and not on the remain-
ing aspects of the Disciplines”, India
said.

More important, “given the frag-
mentation of views, what is the process
that the proponents believe should be
followed on the way forward?” India

asked.

India said it is “concerned” about the
overarching aspect of the consolidated
text wherein it is stated that “these disci-
plines relate to licensing requirements
and procedures, qualification require-
ments and procedures, and technical
standards affecting trade in services
where specific commitments are under-
taken”.

The African Group said that its trade
ministers had already emphasized in
November 2016 that “the work we un-
dertake in multilateral trade and rule-
making [should] support Africa’s conti-
nental integration agenda and, at a mini-
mum, not undermine it.” The African
trade ministers had underlined the need
to ensure that “any outcome on GATS
Atrticle V1.4 disciplines on domestic regu-
lation does not involve implementation
of new and/or onerous administrative
requirements or requirements that in-
trude into the domestic policy-making
processes.”

The proposal by the proponents, ac-
cording to the preliminary assessment of
the African Group, includes various pro-
visions that “are intended to prescribe or
impose particular regulatory ap-
proaches.”

“In our view, this would signifi-
cantly constrain African Members’ right
to regulate for legitimate public policy
objectives,” the African Group said.

The African Group said domestic
regulation must provide “the right to
regulate and the inter-linkages between
regulations and broader domestic eco-
nomic imperatives.”

The African Group posed the follow-
ing general questions:

i. In accordance with GATS Article
V1.4, which disciplines do you think are
necessary, and why?

ii. What were the circumstances or
specific issues that led to the suspension
of the domestic regulation (DR) negotia-
tions in the past, and have those circum-
stances changed?

iii. Is there a clear economic rationale
for adopting DR disciplines, and what is
the evidence that benefits from the pro-
posed disciplines will accrue to all mem-
bers?

iv. Is there any evidence of the costs
entailed by introducing these new obli-
gations, and who would bear those
costs?

v. Is there any consideration that

(continued on page 15)
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Making right to development a
reality for everyone

The recently appointed UN Special Rapporteur on the right to develop-
ment has highlighted major challenges in realizing this right, decrying
how “millions of people around the world are living with the
consequences of the failure to deliver it”.

by Kanaga Raja

GENEVA: More than 30 years after the
adoption of the Declaration on the Right
to Development, business-as-usual will
not be sufficient to achieve progress, a
United Nations human rights expert has
said.

In his first report to the UN Human
Rights Council since being appointed to
the new mandate of Special Rapporteur
on the right to development, Saad
Alfarargi (of Egypt) said that in order to
ensure the implementation of the Decla-
ration, there is a need to reinvigorate the
advocacy process.

In alandmark resolution adopted at
its thirty-third session in September 2016,
the Council had decided to establish the
mandate of the Special Rapporteur on the
right to development for a period of three
years.

The mandate of the Special Rappor-
teur includes, amongst others, to contrib-
ute “to the promotion, protection and
fulfilment of the right to development”
in the context of the coherent and inte-
grated implementation of the 2030
Agenda for Sustainable Development
and other internationally agreed out-
comes of 2015. These include the Sendai
Framework for Disaster Risk Reduction,
the Addis Ababa Action Agenda of the
Third International Conference on Fi-
nancing for Development and the Paris
Agreement on Climate Change.

At its thirty-fourth session (27 Feb-
ruary-24 March 2017), the Council ap-
pointed Alfarargi as the Special Rappor-
teur, and he formally took up his posi-
tion on 1 May 2017.

The Council held its regular thirty-
sixth session here from 11-29 September.

In his first report to the Council, the
Special Rapporteur underlined that the
right to development is not just a decla-
ration or a topic for political debate
within the United Nations or political
forums. The reality outside these forums
is that of billions of people who are in
need of improvements in their lives and
who are entitled to have their human
rights, including the right to develop-
ment, realized, he said.

The particular value of the right to

development is that it shifts the focus
away from statistics and goods to the
well-being of people. Only when people
have access to education, when they are
allowed to work in a profession of their
choice, when they have access to finan-
cial services, healthcare and housing,
when they can fully and fairly participate
in shaping the policies that govern their
lives, are they able to lead lives to their
full potential.

The right to development brings to
the discussion the paradigm of choice —
the right of every human being to par-
ticipate in, to contribute to and to enjoy
economic, social, cultural and political
development, in order to achieve sustain-
able development.

“More than 30 years after the right
to development was established ina UN
declaration, millions of people around
the world are living with the conse-
quences of the failure to deliver it,”
Alfarargi said, in a UN news release.

“Negative global trends have their
harshest impacts on the poorest sections
of society. People are feeling the impact
of the global financial and economic cri-
sis, the energy and climate crisis, and an
increasing number of natural disasters.”

“Add to that the new global
pandemics, corruption, the privatization
of public services, austerity, and the age-
ing of the global population, including
in developing countries, and the effect is
a harsh and worsening impact on the
poor,” he added.

“We are witnessing some of the
greatest challenges the world has ever
seen, without the global commitment to
deliver change. People in developing
countries are paying a heavy price for
global actions beyond their control.”

The Special Rapporteur said that
people in Africa, in the world’s least-de-
veloped countries, and in developing
countries that are either landlocked or
small islands are losing out the most.

“Too many people are unaware that
the right to development even exists. We
need to raise this low level of awareness,
from grassroots organizations to govern-
ments, and make sure they are all fully

engaged in implementing it.”

“There is an urgent need to make the
right to development a reality for every-
one,” he added.

Right to development in four key
policy documents

In his report, the Special Rapporteur
provided some historical background on
the right to development, noting that the
right was first mentioned in 1966, when
then-Foreign Minister of Senegal,
Doudou Thiam, referred to the right to
development of the “Third World” be-
fore the UN General Assembly. Reflect-
ing on the decades of failure of States to
meet the goals of the first UN Develop-
ment Decade, Thiam linked that failure
to the failure of newly decolonized States
to resolve the growing economic imbal-
ance between the developing and devel-
oped worlds.

The Declaration on the Right to De-
velopment was adopted by the General
Assembly on 4 December 1986.

In 2015, the right to development
was explicitly recognized in four key
internationally agreed policy documents:
the Addis Ababa Action Agenda of the
Third International Conference on Fi-
nancing for Development; the Sendai
Framework for Disaster Risk Reduction
2015-2030; “Transforming our world: the
2030 Agenda for Sustainable Develop-
ment”, which included the Sustainable
Development Goals; and the Paris Agree-
ment on climate change.

The Special Rapporteur noted that
while the Declaration on the Right to
Developmentis not in itself legally bind-
ing, many of its provisions are mirrored
in legally binding instruments, such as
the Charter of the United Nations and
the International Covenants on Human
Rights; and principles such as non-dis-
crimination and State sovereignty are
also part of customary international law,
which is binding on all States.

The 2030 Agenda is explicitly
grounded in the Charter of the United
Nations, the Universal Declaration of
Human Rights and international human
rights treaties.

The key principles of the Declaration
on the Right to Development are reaf-
firmed throughout the Agenda, which
recognizes the need to build peaceful,
just and inclusive societies that provide
equal access to justice and that are based
on respect for human rights (including
the right to development), on effective
rule of law and good governance at all
levels and on transparent, effective and
accountable institutions.

“The right to development can and
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should be used as a guiding concept
when measuring progress in the imple-
mentation of the new policy framework
for sustainable development,” said
Alfarargi.

“The Sustainable Development
Goals provide an opportunity to galva-
nize global and local action and resources
to implement universal goals and targets
that could contribute substantially to the
promotion and implementation of the
right to development.”

The rights expert noted that in one
of the guiding principles for the imple-
mentation of the Sendai Framework for
Disaster Risk Reduction 2015-2030 [para.
19(c) of the Framework], it is stated that
managing the risk of disasters is aimed
at protecting persons and their property,
health, livelihoods and productive assets,
as well as cultural and environmental
assets, while promoting and protecting
all human rights, including the right to
development.

People across the world are increas-
ingly exposed to natural disasters, the
effects of which destroy development
efforts and reduce entire regions to pov-
erty. Poverty and vulnerability to disas-
ters are closely linked: low-income coun-
tries, in particular the poor and disad-
vantaged groups within them, are typi-
cally more vulnerable to and dispropor-
tionately affected by disasters.

“The implementation of the right to
development is, therefore, closely
interlinked with disaster risk reduction,”
said the Special Rapporteur.

The Special Rapporteur recalled that
in the opening paragraph of the Addis
Ababa Action Agenda, the heads of state
and government and high representa-
tives gathered in Addis Ababa for the
Third International Conference on Fi-
nancing for Development referred to the
right to development.

They specifically stated that their
goal was to end poverty and hunger and
to achieve sustainable development
through promoting inclusive economic
growth, protecting the environment and
promoting social inclusion, and that they
committed to respecting all human
rights, including the right to develop-
ment.

The Addis Ababa Action Agenda
and the 2030 Agenda are closely inter-
twined; the former is referred to in the
latter as an integral part of the 2030
Agenda, and it has been affirmed that the
full implementation of the Addis Ababa
Action Agenda is critical for the realiza-
tion of the Sustainable Development
Goals and targets.

The Addis Ababa Action Agenda is
explicitly linked to the means of imple-

mentation targets established under Goal
17 and under each specific Sustainable
Development Goal, in that it is recog-
nized as supporting, complementing and
helping to contextualize those targets.
The targets under Goal 17 operationalize
the Addis Ababa Action Agenda commit-
ments in the areas of finance, technology;,
capacity-building, trade and systemic
issues.

The rights expert further said that
the Intergovernmental Panel on Climate
Change, in its assessments of climate
change, which are based on the work of
hundreds of scientists from all over the
world, has repeatedly confirmed that cli-
mate change is real and that human-
made greenhouse gas emissions are its
primary cause.

Extreme weather events and natu-
ral disasters, rising sea levels, floods,
heatwaves, droughts, desertification,
water shortages and the spread of tropi-
cal and vector-borne diseases are some
of the grim results of climate change.
These phenomenadirectly and indirectly
affect the enjoyment of a range of human
rights, including the rights to life, water
and sanitation, food, health, housing,
self-determination and culture, as well
as the right to development.

It was recognized in the preamble of
the Paris Agreement that the parties
should, when taking action to address
climate change, respect, promote and
consider their respective obligations on
human rights, including the right to de-
velopment.

The Special Rapporteur also pointed
to a raft of Human Rights Council reso-
lutions as well as other global, regional
and national instruments where the right
to development is mentioned.

For instance, in the United Nations
Declaration on the Rights of Indigenous
Peoples, itis recognized that indigenous
peoples have the right to development.

In Article 33 of the Charter of the
Organization of American States, it is
stated that development is a primary re-
sponsibility of each country and should
constitute an integral and continuous
process for the establishment of a more
just economic and social order that will
make possible and contribute to the
fulfilment of the individual.

The 53 States parties to the African
Charter on Human and Peoples’ Rights
are legally bound to ensure the exercise
of the right to development, which is in-
cluded in Article 22 of that Charter.

In addition, the right to development
is recognized in the Arab Charter on
Human Rights as a fundamental human
right, while the Association of Southeast
Asian Nations Human Rights Declara-

tion contains a section on the right to
development.

Challenges to the right to
development

The Special Rapporteur went on to
highlight some of the major challenges
for the realization of the right to devel-
opment. He said that through informal
consultations with permanent missions,
intergovernmental organizations and
non-governmental organizations, he has
become aware of numerous concerns
that require further study, including:

1. Politicization: Despite the fact that
more than 30 years have passed since the
adoption of the Declaration on the Right
to Development, views among States are
still divided.

The European Union has asked for
further clarity on the right. There are dis-
agreements on the nature of the duties
of States to realize the right to develop-
ment and on the relative emphasis to be
placed on the national dimension of State
obligations (individual rights and corre-
sponding State responsibilities, rule of
law, good governance, combating of cor-
ruption) as compared with obligations of
international cooperation (international
responsibilities, international order, de-
velopment cooperation, global gover-
nance). There are also differences of opin-
ion among States regarding criteria for
measuring progress towards implement-
ing the right to development.

The above conceptual differences
have often resulted in a lack of sufficient
momentum in the intergovernmental
debate at the relevant UN forums, such
as the General Assembly, the Human
Rights Council and the Working Group
on the Right to Development.

2. Lack of engagement: The political
divide has resulted in a low level of en-
gagement of UN agencies and civil soci-
ety in promoting, protecting and fulfill-
ing the right to development.

The Special Rapporteur said despite
the progressive evolution of the concept
of the right to development and its in-
clusion in some international and re-
gional instruments and national consti-
tutions, the general level of awareness
and engagement for its implementation
are low.

Progress in development has been
uneven, particularly for people in Africa,
least-developed countries, landlocked
developing countries and small island
developing States, and in developing
countries more generally.

In addition, the low level of aware-
ness of the right to development among
grassroots organizations further ham-
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pers advocacy efforts.

3. Adverse global trends: The imple-
mentation of the right to development
faces numerous other challenges - the
global financial and economic crisis, the
energy and climate crisis, the increasing
number of natural disasters, the new glo-
bal pandemics, the increase in automa-
tion in many sectors, corruption, illicit
financial flows, the privatization of pub-
lic services, austerity and other mea-
sures, and the ageing of the global popu-
lation, including in developing countries.

There is a growing demand for re-
sources for the realization of the right to
development. The rise of nationalistic
tendencies and the related trend to move
away from international solidarity and
cooperation may further weaken inter-
national governance.

Addressing these challenges will re-
quire the concerted effort of all relevant
stakeholders, both at national and at in-
ternational levels, Alfarargi said.

The mandate and focus areas
of work

The Special Rapporteur noted that
the history of the implementation of the
Millennium Development Goals sug-
gests that minorities and indigenous
peoples have progressed at a slower rate
and that, for these already disadvan-
taged groups, existing inequalities have
been exacerbated as others have ben-
efited from interventions.

He said indigenous peoples, minori-
ties, persons with disabilities and other
disadvantaged groups, in particular in
developing countries, have a stake in the
implementation of the right to develop-
ment and sustainable development pro-
cesses and should not be left behind. At
the same time, international and national
efforts to implement the right to devel-
opment have not been successful in fully
integrating a gender perspective.

In implementing his mandate, the
Special Rapporteur said that he will ad-
vocate for the inclusion of the most dis-
advantaged groups in all international
and national forums linked to the imple-
mentation of the right to development
and related sustainable development
processes.

He also aims to pay special attention
to the gender dimension in his work, con-
sidering, in the first instance, the devel-
opmental challenges that women and
girls face in most societies. According to
the rights expert, these challenges are
many, ranging from laws that give un-
equal access to land and other resources,
to development or disaster reduction

policies that do not provide women with
access to education and financing to de-
velop their businesses or even enough
food to feed their children and that do
not ensure basic services, such as
healthcare and housing.

He noted that when establishing the
mandate of the Special Rapporteur, the
Human Rights Council emphasized the
urgent need to make the right to devel-
opment a reality for everyone.

The Special Rapporteur said that he
sees his role as ensuring that the right to
development remains a focus in the glo-
bal discourse on the post-2015 develop-
ment agenda.

Alfarargi said that he will work to
ensure that the right to development, and

indeed all human rights, are recognized
as an integral part of the sustainable de-
velopment discourse, while emphasizing
that development should happen in ac-
cordance with human rights principles
and with the goal of achieving the real-
ization of the right to development for
all, rather than simply for economic
growth.

“While economic growth is impor-
tant, it is a quantitative and value-neu-
tral concept that can have both negative
and positive impacts on people’s lives.
Development, on the other hand, is a
gualitative concept; including the human
rights dimension is crucial to assessing
the actual success of human develop-
ment,” he said. (SUNS8540) a

Further efforts needed to curb illicit
flows, Switzerland told

More should be done to stem the flow of “dirty money” through the
Swiss financial sector despite the progress made on this front, a UN

rights expert has suggested.
by Kanaga Raja

GENEVA: While the Swiss federal gov-
ernment has undertaken several efforts
and achieved progress in curbing illicit
financial flows in recent years, there are
several areas in which there is room for
improvement in the fields of accountabil-
ity, regulation and supervision of the
Swiss financial market.

This was the assessment of Juan
Pablo Bohoslavsky (of Argentina), the
UN Independent Expert on the effects of
foreign debt and other related interna-
tional financial obligations of States on
the full enjoyment of all human rights,
atthe end of his first official visit to Swit-
zerland.

“Progress has been achieved, but
further efforts are necessary to make sure
that dirty money stemming from tax eva-
sion and corruption is not entering the
Swiss financial market,” he said ina UN
news release issued on 4 October.

“IMlicit financial flows undermine the
rule of law and human rights. In particu-
lar, they reduce the ability of developing
countries to finance essential public ser-
vices, such as healthcare, education and
basic social security schemes,” the rights
expert added.

“Despite significant efforts in adopt-
ing legislation and improving proce-
dures to detect suspicious transactions,
the risk that the Swiss financial market
is used for money laundering remains,”

said Bohoslavsky.
Unlawful transfers

In a separate end-of-mission state-
ment also released on 4 October, the
rights expert pointed out that illicit finan-
cial flows are financial transfers of an
unlawful nature. These can be, for ex-
ample, funds deposited offshore in order
to evade taxes, which deprive states of
needed resources to ensure the realiza-
tion of rights such as to education, food,
housing and healthcare. The assets can
also stem from other criminal activity,
such as corruption, misappropriation of
public funds, trafficking of persons, drug
trafficking or illegal arms trade.

“As the so-called Panama Papers
scandal has underlined, more prone to
siphon money abroad are the rich, cor-
porate and political elites and their en-
tourage. Among them there are also hu-
man rights abusing rulers, the Abacha’s,
Marco’s, Duvalier’s and Ben Ali’s of to-
day [sic],” said the rights expert.

“It is obvious that States have to
make concerted efforts to make sure that
criminal conduct and robbing people of
public resources does not pay and that
stolen assets are returned to their legiti-
mate owners.”

It has been estimated that the total
volume of illicit financial flows leaving
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developing countries amounts to over $1
trillion per year. This is more than 10
times the development assistance pro-
vided to these countries.

While illicit financial flows affect all
countries, including European countries
that struggle to fund their public health
and social security systems, their impact
on the enjoyment of human rights is par-
ticularly severe in low-income countries,
which are struggling to fund essential
public services.

Role of Switzerland

The Independent Expert noted that
the Swiss financial centre is a leading
global location for cross-border manage-
ment of private assets, with a market
share of 25%. Its financial sector contrib-
utes 9.1% to the GDP and assets held in
Swiss banks by non-resident custody
account holders amount to CHF2.92 tril-
lion.

Switzerland is also a hub for com-
modity trading, with an estimated glo-
bal market share of 35% for trade of
crude oil, 50% for sugar and about 60%
for coffee and metals such as zinc, cop-
per and aluminium. The commodity
trading industry closely depends on the
services of local banks which provide fi-
nancing.

“It is my view that Switzerland can
play a key role in curbing illicit financial
flows and can also become a frontrunner
in integrating human rights in the pub-
lic and private financial sector,”
Bohoslavsky said.

According to the rights expert, his
general impression is that official poli-
cies in relation to illicit financial flows
have seen a positive change over the
years. In the 2030 Agenda for Sustain-
able Development, all States have
pledged to significantly reduce illicit fi-
nancial flows by 2030.

Since 2008, many initiatives have
been undertaken in Switzerland to re-
store the reputation of its banking sec-
tor, which has suffered under revelations
that banks domiciled in the country as-
sisted foreigners in tax evasion or lacked
adequate due diligence procedures to
prevent politically exposed persons from
using its jurisdiction to hide stolen as-
sets.

Before 2009 there was widespread
cross-border tax evasion by foreign na-
tionals from various jurisdictions facili-
tated by banks operating in Switzerland.
The data relating to tax evasion by US
taxpayers is revealing in itself, said the

rights expert.

In 2009 UBS reached a $770 million
settlement for facilitating tax evasion of
US taxpayers and by August 2013 US
authorities had started investigations
against 12 additional Swiss financial in-
stitutions.

By the end of January 2016, 76 fur-
ther banks operating in Switzerland had
entered into non-prosecution agreements
because they had reason to believe that
they had committed tax-related criminal
offences under the law of the United
States in connection with undeclared ac-
counts of US residents. The list of banks
includes Swiss branches of many well-
known international commercial banks.
These non-prosecution agreements in-
clude statements of facts providing de-
tails about how the respective banks or
client relationship managers working for
them had organized tax evasion schemes
for their clients.

Under the so-called “Swiss bank
programme”, respective financial insti-
tutions would receive a penalty based on
the value of the assets held in undis-
closed accounts. In total, penalties have
amounted to more than $5.5 billion.

Yet as the Chief Executive Officer of
the Swiss Financial Market Supervisory
Authority (FINMA) pointed out in April
2016, despite significant efforts in adopt-
ing legislation and improving proce-
dures to detect suspicious transactions,
the risk that the Swiss financial market
continues to be abused for the purpose
of money laundering is not fully over.

“This is in particular highlighted by
the involvement of several Swiss banks
in the Petrobras corruption scandal [in
Brazil] and in the suspicious cash flows
linked to the Malaysian sovereign fund
1MDB,” said the Independent Expert.

Particularly troubling is the fact that
these events are not from years ago — the
money was still accepted until quite re-
cently — that evidence points to very ob-
vious cases of corruption and that the
sums are vast with individual transac-
tions running into hundreds of millions,
which should have raised red flags in the
concerned financial institutions.

“Media reports about Swiss finan-
cial institutions suspected to be involved
in facilitating tax evasion or being used
for money laundering have continued to
appear in 2017,” said Bohoslavsky.

Returning stolen assets

Both the effectiveness and speed
with which stolen assets can be returned

are of paramount importance, he said. In
addition, it is important that sanctions
on those financial institutions that have
failed to exercise due diligence are im-
posed in a timely, transparent and pro-
portional manner in order to make sure
that neither robbing funds nor hiding
them pays off.

Bohoslavsky welcomed the impend-
ing participation from next year of Swit-
zerland and its financial institutions in
the Automatic Exchange of Information
for Tax Purposes (AEOI) with 38 states
and territories. However, he expressed
concern that “the new system could re-
main an ineffective tool for curbing tax
evasion in certain developing countries
that lack the technical requirements to
participate in the new system.”

He also noted that the commitment
of the Swiss government to curb illicit
financial flows is underlined by its efforts
to freeze and return illicit assets depos-
ited in its jurisdiction belonging to au-
thoritarian rulers. Over the last 30 years,
Switzerland has returned $2 billion of il-
licit assets pertaining to politically ex-
posed persons and frozen suspicious as-
sets valued at hundreds of millions of
dollars.

“It is my impression that there is a
clear political will in Switzerland to re-
turn stolen assets to the legitimate own-
ers. This is also demonstrated by techni-
cal assistance that Switzerland has of-
fered to countries that have requested the
return of stolen assets,” the rights expert
said.

“Indeed, | would encourage other
countries that have received stolen assets
to follow the Swiss example and adopt
similar policies and legal regulations to
facilitate their freeze and return and re-
port annually in public about the
amounts frozen and returned.”

A balanced and nuanced role of the
state is of paramount importance to en-
sure accountability, transparency and
fairness in the financial sector when deal-
ing with human rights abuses and illicit
financial flows, said Bohoslavsky. The
supervision of Swiss banks through self-
regulatory norms set by the Swiss Bank-
ing Association and regulation by
FINMA is therefore crucial.

The rights expert said investigations
of recent cases show that the majority of
banks fulfil their duties under the Swiss
Anti-Money Laundering Act, but a mi-
nority do not. In the Petrobras case, for
instance, FINMA has revealed that 75%
of Swiss banks involved were in confor-
mity with Swiss legal prescriptions in
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applying their money-laundering rules.
However, it noted that for the remaining
percentage of banks there were “concrete
indications that the measures those
banks had in place to combat money
laundering were inadequate”.

“It is my view that the staffing, re-
sources and powers of FINMA need to
be proportional to the size of the Swiss
financial market and the volume of as-
sets managed by its financial institutions.
FINMA should have sufficient capacities
to supervise all banks and financial in-
termediaries adequately irrespectively of
their size,” Bohoslavsky suggested.

He also pointed out that criminal
sanctions in Switzerland for assisting
foreigners to evade taxes are weak.
“While assisting a foreigner to steal some
few hundreds CHF is a crime in Switzer-
land, assisting a foreigner to ‘steal’ from
a foreign treasury a quarter of a million
within one year, is not punishable within
Switzerland.”

Tax reform

The rights expert also noted that the
government presented to the Swiss elec-
torate a comprehensive corporate tax re-
form package in 2016 (USR I1l) which
included measures to bring Swiss corpo-
rate tax regimes in line with OECD stan-
dards to combat base erosion and profit
shifting (BEPS) of multinational compa-
nies. The new law would have outlawed
certain tax reduction regimes that are no
longer accepted internationally, replac-
ing them with patent-box regimes and
other avenues for tax reduction.

In February 2017, the government
proposal failed to reach a majority dur-
ing a public referendum. A few weeks
ago, the Federal Council published a re-
vised tax proposal 17 for public consul-
tation with the aim of ensuring that Swiss
corporate tax regimes will become com-
pliant with OECD standards.

“I continue to be concerned about
the potential human rights impact of the
revised tax reform proposal 17 in other
countries,” Bohoslavsky said.

Essentially the tax reform proposal
17 aims to keep taxation of multinational
corporations in Switzerland at low lev-
els to make placing headquarters in Swit-
zerland attractive. While this undoubt-
edly brings benefits in the form of tax
receipts for the country and employment
opportunities, it should not be forgotten
that harmful tax competition between
countries has resulted over the last de-
cades in a dramatic reduction of corpo-

rate tax burdens of large corporations
worldwide and contributed to the in-
crease of unsustainable public debt in the
developing world.

“Therefore, I would like to call upon
the Swiss authorities to carry out a so-
cial and human rights impact assessment
of the tax reform package, which should
include an assessment of how the reform
will impact on tax revenues available for
the realization of economic and social
rights within Switzerland and for indi-
viduals living abroad, in particular in
developing countries.”

UN Guiding Principles

Bohoslavsky noted that Switzerland
has been a strong supporter of the pro-
cess that resulted in the adoption of the
United Nations Guiding Principles on
Business and Human Rights. “In Decem-
ber last year, the Government adopted a
National Action Plan for implementing
the Guiding Principles in Switzerland
after a consultative process with the pri-
vate sector and non-governmental orga-
nizations; an important step that | sa-
lute.”

The National Action Plan endorses
the concept of a smart mix of mandatory
and voluntary commitments; however,
only afew of its action points refer to any
regulatory measures to improve business
respect for human rights.

While the National Action Plan is
rather comprehensive, it regrettably does
not include particular action points in
relation to the financial sector of Switzer-
land, except mentioning the important
role played by the Thun Group of Banks,
an informal network of 11 major banks
aimed at exchanging good practices in
implementing the Guiding Principles in
the financial sector of large corporate
banks.

The rights expert welcomed the
leading role of UBS and Credit Suisse in
setting up the Thun Group of Banks with
the aim of engaging with peer interna-
tional banks in a discussion and ex-
change of information on human rights
due diligence. However, he shared the
concerns voiced by the UN Working
Group on Business and Human Rights
and other stakeholders that one of its re-
cent discussion papers would unduly
limit the responsibilities of banks for pre-
venting and mitigating human rights
impacts to which they are directly linked
in the context of their client relationship.

He therefore welcomed the fact that
the Thun Group recently invited human

rights experts and non-governmental or-
ganizations to its annual meeting, and
hoped that concerns expressed by hu-
man rights experts will be taken into ac-
count.

“Furthermore, | would like to en-
courage the Government, Swiss Banking,
the Association of Swiss Private Banks
and other professional associations to
consider developing in dialogue with
non-governmental organizations and
human rights experts a banking sector
agreement on responsible business con-
duct in Switzerland.”

The Dutch Banking Sector Agree-
ment may be a source of inspiration in
this context, the rights expert said, add-
ing that in his view there is a need to
develop a common understanding and
more consistency in what it means to in-
clude human rights due diligence in the
financial sector.

“In my view, the secret loan scandal
in Mozambique pushing the country
close to bankruptcy underlines the real
need to incorporate the Guiding Prin-
ciples [on] foreign debt and human rights
and UNCTAD's principles for respon-
sible borrowing and lending in such sec-
tor agreements.”

Sustainable investments

Bohoslavsky welcomed the fact that
an increasing number of pension funds
in Switzerland have adopted investment
policies that include some human rights
criteria, including the public pension
funds of the cantons of Geneva and
Vaud. In December 2015, seven public
pension funds managing investment as-
sets totalling over CHF150 billion
founded the Swiss Association for Re-
sponsible Investments (SVVK-ASIR).
The pension funds include the BVK
(Zurich canton’s civil service pension
fund), compenswiss (AHV/IV/EO com-
pensation fund), comPlan, the Swiss Post
Office pension fund, the Swiss Federal
Railways pension fund, the federal pen-
sion fund PUBLICA and Suva.

In total, the volume of assets man-
aged in Switzerland following
sustainability criteria has significantly
increased in recent years. A market study
covering 41 Swiss institutional investors
indicates that sustainable investments
reached $266 million in 2016.

Violation of human rights was the
most important exclusion criteria of as-
set managers, followed by violation of
labour rights, corruption and bribery and
disrespect for the environment.
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“Private Banks that have specialized
in wealth management can similarly in-
tegrate human rights approaches in their
asset management strategies and in fi-
nancial products offered to their clients,”
said the rights expert.

For example, the private bank
Lombard Odier excludes, as a general
policy at group level, any investments
involved in the production or distribu-
tion of controversial weapons, including
biological weapons, chemical weapons,
anti-personnel mines, cluster weapons,
depleted uranium and white phospho-
rus. It is in particular noteworthy that it
has also banned investments in financial
instruments such as futures, options,
swaps, indices and exchange-traded
funds directly linked to “essential food
commodities” such as wheat, rice, corn
and soybean.

Coherence

Switzerland has adopted a human
rights policy aiming for coherence and
for the protection of human rights at
home and abroad. Its government ex-
pects that private financial institutions
headquartered in Switzerland respect
human rights wherever they operate and
that they exercise human rights due dili-
gence throughout their business and cli-
ent relationships.

In recent years, the federal govern-
ment has undertaken several efforts and
achieved progress in curbing illicit finan-
cial flows which undermine the rule of
law and the enjoyment of human rights
in Switzerland and in foreign countries.

“| believe, however, that it is neces-
sary to integrate more systematically
human rights considerations into finan-
cial policies of public and private insti-
tutions based in Switzerland,” said
Bohoslavsky.

Firstof all, there is a legal obligation
to do so. Second, further embedding hu-
man rights in financial policy would en-
hance the reputation of the Swiss finan-
cial market. It would also give further
credibility to its human rights policies
and to the aim of making Switzerland’s
financial market a leader in sustainable
finance.

“Finally, and this is in my view the
most important aspect, it would improve
the protection and enjoyment of human
rights in Switzerland and abroad,” said
Bohoslavsky.

“As outlined above, | have identified
several areas in which there is room for
improvements in the fields of account-

ability, regulation and supervision of the
Swiss financial market and hope that my
recommendations will be duly consid-
ered.”

Making further efforts to implement
human rights in the financial field should

be considered an evolving duty as asym-
metric power relations undermining hu-
man rights operating underneath finan-
cial markets need to be continuously re-
composed, said the rights expert.
(SUNS8548) a

(continued from page 9)

there are different capabilities amongst
members, and amongst their firms and
stakeholders, to take greater advantage
of these proposed new disciplines?

vi. Have the proponents undertaken
an economic impact assessment that
demonstrates that their stakeholders are
losing out on economic opportunities in
the absence of multilateral DR disci-
plines?

vii. In which members have your
stakeholders experienced problems that
the disciplines are seeking to address,
and has there been any attempt to resolve
them bilaterally? Have domestic rem-
edies been exhausted?

viii. In instances where you have felt
aggrieved, has the issue been taken up
with the competent authorities in the
member?

iX. To what extent has the applica-
tion of GATS Article VI.5 been insuffi-
cient in meeting the objectives being
sought?

x. How wiill these disciplines contrib-
ute to supporting structural transforma-
tion and industrialization for Africa?

xi. Can proponents indicate the ba-
sis for making their proposal/s differ-
ently from the approaches taken in 2009-
11 where separate rules were considered
for licensing requirements and proce-
dures and qualification requirements
and procedures?

xii. Can proponents clarify whether
their proposals would impose obliga-
tions only on existing commitments?

xiii. Are there linkages between the
proposed DR disciplines and e-com-
merce and investment?

xiv. What are the proponents’ per-
spectives on DR in an increasingly digi-
tal world economy, how do each of the
DR elements relate to e-commerce, and
what are the implications?

On administration of measures, the
African Group raised several pertinent
questions:

1. What is the scope of these provi-
sions, and how does this scope relate to
the development of measures and trans-
parency provisions?

2. Some proponents have recently
introduced changes to their skilled visa

policies. To what extent would these pro-
ponents themselves be infringing on the
proposed DR disciplines, in terms of the
general provisions where it says, “These
disciplines apply to measures by Mem-
bers relating to licensing requirements
and procedures, qualification require-
ments and procedures, and technical
standards affecting trade in services
where specific commitments are under-
taken?

3. How do you define “authoriza-
tion”?

4. How do technical standards and
licensing requirements operate in Mode
1 in relation to the proposed DR disci-
plines?

The African Group also posed nu-
merous questions on “transparency”,
“development of measures,” including
gender equality, and on “development.”

It asked the proponents “under
which mandate” they are seeking to “ad-
dress transparency in DR disciplines”
and “what do these provisions have to
do with trade?”

It asked the proponents to clarify on
the “relationship between GATS Article
Il and the transparency provisions,” and
“under which mandate are the propo-
nents seeking to expand GATS Article
1ni?~

On gender equality, the African
Group sought to know “how would gen-
der issues be taken up in DR disciplines
and trade agreements” and the “under-
lying economic rationale” for such a pro-
vision.

“Could those principles and ap-
proaches be extended to other poor, dis-
advantaged or marginalized groups or
regions in Members?” the African Group
asked.

On development measures, the Af-
rican Group asked the proponents
whether the provisions suggested by
them are subjected to their own neces-
sity test.

In short, the proposal by the major
industrialized countries along with their
allies seeking outcomes on disciplines in
domestic regulation at the Buenos Aires
meeting fails to address the core issues
concerning the recent spate of barriers
imposed by major industrialized coun-
tries themselves, trade negotiators ar-
gued. (SUNS8547) a
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How Iow can you go?

Regressive tax systems and resort to tax dodging mean the wealthy are
not paying their fair share of taxes, explains Jomo Kwame Sundaram.

Since the 1950s, there has been a popu-
lar dance called the “limbo rock”, with
the winner being the one who leans back
the furthest to get under the bar. Many
of today’s financial centres are involved
in a similar game to attract customers by
offering low tax rates and banking se-
crecy.

This has, in turn, forced many gov-
ernments to lower direct taxes not only
on income but also on wealth.

From the early 1980s, this was
sought to be justified by US President
Ronald Reagan’s embrace of Professor
Arthur Laffer’s curve which claimed
higher savings, investments and growth
with less taxes.

Following a long hiatus, Laffer is
now making a comeback with the recent
election of Donald Trump, who has es-
poused a similar claim that lower taxes
will lead to higher growth, lifting all
American boats. It remains to be seen
how President Trump will reconcile this
with his promise to build and improve
infrastructure in the US, which many
hope will finally create the basis for the
long-awaited recovery following the
2008 financial crisis and the ensuing
Great Recession.

With the decline of government rev-
enue from direct taxes, especially income
tax, following Laffer’s advice, many gov-
ernments were forced to cut spending,
often by reducing public services, rais-
ing user fees and privatizing state-owned
enterprises.

Beyond a point, there seemed to be
little room left for further cuts, while gov-
ernments had to raise revenue to fund
its functions. This increasingly came
from indirect taxes, especially on con-
sumption, as trade taxes declined with
trade liberalization.

Many countries have since adopted
value-added taxation (VAT), touted in
recent decades by the International Mon-
etary Fund (IMF) and others as the su-
perior form of taxation: after all, once the
VAT system is functioning, raising rates
is relatively easy.

The growth of VAT has made the
overall impact of taxation more regres-
sive as the rich pay proportionately less
tax with all the loopholes available to
them, both nationally and abroad.

In contrast, a progressive tax system

would seek to ensure that those with
more ability to do so, pay proportion-
ately more tax than those with less abil-

ity.
After Panama

Although there are many reasons for
income inequality, untaxed assets have
undoubtedly also increased both wealth
and income inequalities at both national
and international levels.

Following the Panama Papers rev-
elations, most Western government lead-
ers have pledged tough action against tax
evasion and avoidance, especially by
those using developing-country tax ha-
vens.

In the face of continued failure to
deliver on the almost-half-century-old
United Nations commitment by devel-
oped countries to provide development
aid equivalent to 0.7% of their national
incomes, then OECD Development As-
sistance Committee (DAC) chair Erik
Solheim proposed greater tax coopera-
tion instead.

After all, many developing countries
are not devoid of financial assets, but so
much has been taken out and hidden by
wealthy elites in private financial insti-
tutions, especially in “offshore” tax ha-
vens.

But since most using tax havens seek
assets in the rich OECD countries, the
Paris-based organization has historically
focused efforts on very limited matters
of concern to their members. Hence, they
have blocked efforts to give the UN a
stronger mandate to advance interna-
tional cooperation on taxation, culminat-

ing in the modest Addis Ababa Action
Agenda declared at the third UN Financ-
ing for Development conference in July
2015.

As major users of such facilities
themselves, many developing-country
elites have been conspicuously silent in
the face of the Panama Papers revelations
of what they have long enabled and prac-
tised. After all, much of what is involved
is publicly considered illicit, immoral
and even “sinful”, even if not illegal. As
Warren Buffett and the group of “patri-
otic millionaires” in the US have noted,
the rich currently pay less in tax than
most of their lowest-paid employees.

Many tax avoidance schemes are not
illegal. But just because they are not ille-
gal does not mean they are not a form of
abuse, fraud or corruption.

To tackle the corruption at the heart
of the global financial system, tax havens
need to be shut down, not reformed.

“Onshoring” such funds, without
prohibiting legitimate investments
abroad, will ensure that future invest-
ment income will be subject to tax as in
the US and Canada.

If not compromised by influential
interests benefiting from such flows, re-
sponsible governments should seek to
enact policies to:

e Detectand deter cross-border tax
evasion;

e Improve transparency of trans-
national corporations;

e Curtail trade mis-invoicing;

e Strengthen anti-money-launder-
ing laws and enforcement; and

e Eliminate anonymous shell com-
panies. (IPS) a

Jomo Kwame Sundaram, a former economics pro-
fessor, was United Nations Assistant Secretary-
General for Economic Development, and received
the Wassily Leontief Prize for Advancing the Fron-
tiers of Economic Thought in 2007.
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