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Continuing divisions mark
countdown to MC11

The outcome of the WTO’s eleventh Ministerial Conference (MC11),
to be held in Buenos Aires on 10-13 December, remains shrouded in
uncertainty, with little time left ahead of the meeting and still much
to resolve. Deep-seated differences persist among WTO member
states in many key areas where decisions at Buenos Aires are tar-
geted, not least on agriculture, where issues such as farm subsidies
and public food stocks are proving stubbornly divisive.
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Talks in final stretch with limited
time before MC11, says agri chair

WTO meetings on 10 and 13 November revealed continued divisions
among member states on key issues of agricultural trade reform with
only a month to go before the WTO?’s eleventh Ministerial Conference.

by Kanaga Raja

GENEVA: With just about a month until
the eleventh WTO Ministerial Confer-
ence (MC11), which will take place in
Buenos Aires on 10-13 December, the
chairperson of the agriculture negotia-
tions at the WTO reported on 10 Novem-
ber on the state of play on the issues of
domestic support, cotton, export restric-
tions and agricultural market access.

At an informal meeting on 10 No-
vember, the chair of the Special Session
of the WTO Committee on Agriculture,
Ambassador Stephen Karau of Kenya,
said: “We are in the final stretch of our
Geneva-based negotiations with very
limited time left before MC11.”

He told members that his objective
as chair was “to be in a position to
present the contours of a possible pack-
age on agriculture with a limited num-
ber of issues for the consideration of Min-
isters at MC11”.

According to Karau, “the best way
to ensure success at MC11 would of
course be for members to fully agree on
a package in Geneva before leaving for
Buenos Aires”.

“Depending on the issue, the envis-
aged outcome could be a substantive
one, a post-MC11 work programme or a
combination of the two,” the chair said.

A dedicated session was subse-
quently held on 13 November on the
agriculture issues of public stockholding
(PSH) for food security purposes and the
Special Safeguard Mechanism (SSM),
with the chair providing an update on
the negotiations on both these issues (see
below).

Domestic support

According to trade officials, at the 10
November informal meeting, the chair
circulated a revised version of a compi-
lation document aimed at facilitating
text-based negotiations. The revised
document reflects all the proposals that
are being discussed in the run-up to
MCI11. It also contains several new pro-
posals tabled by members over the past
fortnight.

According to trade officials, on the
issue of domestic support, Karau said
that it remains the priority for the vast
majority of members. “Itis the pillar that
has gotten a lot of attention in all our
meetings thus far, as well as in my con-
sultations with members,” he said. “We
now have six proposals reflected in the
compilation document.”

Despite the high level of engage-
ment, the chair said that members’ posi-
tions remain divided, with one group
favouring an overall limit to trade-dis-
torting domestic support and another
calling for the elimination of the Aggre-
gate Measurement of Support (AMS)
entitlements by MC11 or at a later stage.
“While both approaches aim to limit
trade-distorting support, points of depar-
ture differ,” the chair said.

According to trade officials, Argen-
tina, which will be hosting MCL11, intro-
duced its proposal on domestic support,
which it referred to as a “compromise
text”. It maintained that the proposal
does not reflect Argentina’s national po-
sition but rather represents an effort to
achieve common ground.

Argentina said that it does not view
the overall trade-distorting domestic
support (OTDS) and AMS reductions as
two opposing objectives, and thus pro-
posed a limit that seeks to cut AMS and
addresses overall limits. (For details of
the Argentine proposal, see the follow-
ing article.)

Argentina said that its proposal is
not set in stone, and it is open to incor-
porating members’ comments in further
versions.

However, some members voiced
strong concerns over the uneven level of
concessions that the Argentine proposal
implies.

Mexico expressed concern over the
significant concessions that it would
have to make under the proposal, say-
ing that it would have to cut its domes-
tic support by 50-97% under the options
that have been proposed by Argentina.
Any contribution should be propor-
tional, Mexico said, adding that it “can-
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not accept contributions that are greater
than that of some developed countries”.

According to trade officials, the EU
also expressed similar concerns, saying
that while the submission by Argentina
purports to represent convergence of the
submissions currently on the table, in
reality it is nothing of the kind.

The EU pointed out that under the
first option in the Argentine proposal,
only around 30 members are expected to
take cuts to their existing limits on trade-
distorting support, while the second op-
tion would mean that members which
have not reformed their policies will be
allowed to continue with their policies
or even increase trade-distorting support.
Under the third option, more than half
of the membership - including the pro-
ponents —would actually be given a sig-
nificantly larger ceiling for trade-distort-
ing support.

The US said the Argentine proposal
does not overcome the reality of deep
divergences among the members. Mem-
bers should focus on continuing the ag-
riculture reforms after Buenos Aires, it
suggested. “Continuing to ignore the re-
ality of where we are, and to press for
outcomes against significant odds will
lead to a dynamic that will be deeply
unhelpful to a shared long-term goal of
making progress,” the US said.

The US called on members to start
by fulfilling their notification require-
ments, in order to “fully understand the
state of agriculture policies and trade to-
day to be able to inform us of how we
might move forward.”

Switzerland, on behalf of the G10
coalition (Iceland, Israel, Japan, Korea,
Liechtenstein, Mauritius, Norway, Swit-
zerland and Chinese Taipei), said that
only a modest outcome can be consid-
ered for MC11.

Commenting on the Argentine pro-
posal, Switzerland said that “we doubt
that the divergent views on domestic
support could be reconciled under this
proposal.” It pointed out that many of
the G10 members would still have to con-
tribute in a disproportionate way com-
pared with those members whose subsi-
dies impact world markets the most.

Other members of the G10, includ-
ing Japan, Korea and Norway, expressed
support for the statement made by Swit-
zerland.

Norway noted that the red lines of
some major members are clearly not
matching. On the Argentine proposal,
Norway said that the required cuts for
some members are “too big to defend to

their domestic stakeholders”.

According to trade officials, India
underlined that its joint proposal with
China (which calls for elimination of the
AMS) had garnered support from most
members.

China pointed out that the Argen-
tine proposal does not address product-
specific AMS limits. It noted that some
developed members can provide prod-
uct-specific AMS as high as hundreds of
percent of the value of production,
whereas developing members can only
have access to the de minimis. Members
can never achieve an equitable, develop-
ment-oriented outcome on domestic sup-
port without tackling product-specific
AMS, China emphasized.

Botswana, on behalf of the African,
Caribbean and Pacific (ACP) Group of
countries, said that the group’s proposal
also calls for the elimination of the AMS.

Australia said that the exclusion of
both Article 6.2 support (which allows
developing countries additional
flexibilities) and Blue Box support is not
feasible. According to Australia, if mem-
bers leave some elements unaddressed
now, it will be very difficult to address
them in the future.

Canada also said that both Article
6.2 and the Blue Box should be included
in the limit.

Brazil noted some areas of conver-
gence between the Argentine proposal
and the joint EU-Brazilian proposal, say-
ing that this could set the basis for “fur-
ther incremental results for the future”.

Chinese Taipei, on behalf of the Ar-
ticle X1l members (also the group of re-
cently acceded members), said that mem-
bers of the group made higher levels of
concessions during their accession pro-
cess to the WTO. It said that according
to their simulations, some of the group’s
members would need to further reduce
their policy space under some of the do-
mestic support proposals on the table.

Saudi Arabia, another Article XII
member, voiced similar views.

While it welcomed the Argentine
proposal, Pakistan said that it is not com-
fortable with the equal treatment of the
AMS and de minimis. As a net food-im-
porting developing country, it needs to
maintain policy space to address food
safety concerns, Pakistan underlined.

Ecuador s.aid the proposal cannot be
supported as the limited policy space
under de minimis would be further re-
duced.

According to trade officials, Indone-
sia said that Option C in the Argentine

proposal would be problematic.

Chile, Colombia and Uruguay
broadly supported the Argentine pro-
posal, while Thailand also expressed
support but said that it would like to see
the Blue Box addressed.

Guatemala, speaking on behalf of
the Small and Vulnerable Economies
(SVESs), said that the group’s special con-
ditions need to be respected.

El Salvador, Venezuela and Cuba
supported the call for special and differ-
ential treatment for special groups.

Paraguay expressed caution over
attempts to clean up the negotiations
agenda before MC11, which it said could
result in an “empty Christmas tree”.
While the efforts made by Singapore with
its proposal on export restrictions could
be a side dish, it still trusts that “Argen-
tine beef” will make a party in Buenos
Aries, said Paraguay.

Cotton

Also at the 10 November informal
meeting, the chair reported that domes-
tic support on cotton remains the central
and most controversial issue and that
views remain far apart on what could
constitute a possible outcome in this area.

According to Karau, several delega-
tions consider that the proposal from the
Cotton Four (C4) group — comprising
Benin, Burkina Faso, Chad and Mali —
cannot constitute a realistic basis for an
outcome on cotton domestic support at
MC11.

“No participant, for example, has
indicated support for the idea that fur-
ther disciplines on Green Box direct pay-
ments granted to cotton producers could
be part of an outcome at MC11,” the chair
maintained.

“As regards the other components
of Cotton — Market Access, Export Com-
petition, implementation and follow up
as well as development assistance — del-
egations reaffirmed the continued rel-
evance of the Nairobi Decision,” the chair
further said.

According to trade officials, Mali,
speaking on behalf of the C4, said that it
was surprised to hear the chair’s report,
while Benin, another C4 member, voiced
strong objections to the notion that fur-
ther disciplines on Green Box direct pay-
ments granted to cotton producers run
counter to the objective of the reform
process in agriculture.

Pakistan pointed out that members
have a mandate to address the cotton is-
sue and the negotiations on cotton must
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lead to significant reductions of domes-
tic support. It however said that the dis-
ciplines on the Green Box suggested in
the C4 proposal, though desirable, will
not be realistic. In the current environ-
ment, the EU-Brazilian proposal can be
a realistic basis, while for future work,
the C4 proposal is the most complete
proposal, it added.

The EU and Brazil highlighted their
joint proposal to address cotton, with
Brazil saying that it offers the only real
path to a comprehensive outcome on
domestic support, public stockholding
and cotton.

The EU maintained that it was a
leader in implementing cotton reforms
and it is committed to making progress.

On the issue of export restrictions,
the chair reported that the discussions
confirmed that many members support
a limited outcome, mainly focused on
enhancing transparency in export prohi-
bitions and restrictions. They also con-
firmed the wide support for the exemp-
tion from such export restrictions of food-
stuff purchases by the World Food
Programme for humanitarian purposes.

Singapore presented its revised pro-
posal on export prohibitions and restric-
tions, saying: “We are not seeking to
change any existing WTO agreement, but
rather to enhance and clarify the trans-
parency provisions.”

According to trade officials, while
the proposal was generally welcomed,
some members including India empha-
sized the view that notification require-
ments should not become too burden-
some for developing countries. It was
also pointed out that the requirement to
have further advance notice before ap-
plying export prohibitions or restrictions
can lead to speculation.

On agricultural market access,
Karau reported that members are not tar-
geting a substantive outcome at MC11
but rather are seeking to achieve a col-
lective agreement on a work programme
to guide market access negotiations post-
MC11.

Some members cautioned against an
excessively detailed work programme or
any selective approach that might poten-
tially lead to picking and choosing
among the various market access issues,
the chair said.

Tunisia introduced its proposal on
tariff simplification, saying that despite
20 years of the WTO Agreement on Ag-
riculture, the market access pillar of ag-
ricultural reform is still harmed by com-
plex tariffs.

Paraguay introduced its proposal,
co-sponsored by Argentina, Brazil, Chile,
Thailand and Uruguay, on a post-MC11

work programme on market access.

Paraguay said market access is an
important pillar in agriculture and has
the potential of boosting international
trade if it is properly addressed. “The
proposed work programme is not aim-
ing at prejudging any results or ap-
proach,” said Paraguay.

It pointed out that the average tar-
iffs on agricultural products remain over
eight times higher than tariffs on indus-
trial products, and tariffs of more than
300% are not uncommon.

According to trade officials, many
members supported the proposed work
programme as an incremental step in
addressing the market access pillar.
However, some members including the
G10 suggested that the language of the
work programme should remain simple
and non-controversial.

Some members including the EU
voiced caution against cherry-picking
individual issues in the absence of a
wider market access package covering
both agricultural and non-agricultural
products.

The chair reported that the issue of
elimination of the special agricultural
safeguard (SSG) — which allows some
members to temporarily increase import
tariffs on specific agricultural products
in cases of import surges or price drops
- has also been raised specifically by
some members.

The Philippines introduced a new
proposal aimed at gradually phasing out
the SSG. Some members however called
for it to be maintained.

Canada, Chile and Switzerland cir-
culated a proposal on export competi-
tion. Introducing the proposal, Canada
said that there is still room for improve-
ment to the Nairobi decision on export
competition to ensure that other mea-
sures do not threaten to circumvent ele-
ments in that decision.

Argentina expressed support for the
proposal and hoped to be a co-sponsor.

Brazil said that it would submit a
proposal on sanitary and phytosanitary
measures (SPS). “We have adjusted our
ambition,” Brazil said, adding that “we
will essentially propose a place-holder
for SPS issues in an agenda for future
work, without prejudging the agenda
nor the results of such future work.”

Public stockholdings

At the dedicated session on 13 No-
vember, the chair provided an update on
the status of the negotiations on PSH and
on the SSM.

According to trade officials, the chair
reported that he found members’ en-

gagement increasingly encouraging.
“While | can’t say that we are close to a
consensus, | have seen genuine efforts to
attempt to narrow the gaps in Members’
positions,” Karau said.

The chair provided a detailed report
on the individual components of a per-
manent solution for PSH.

On the core provision, the chair said
that the main issue has been which ap-
proach to take. Members’ views differ
between an exemption from the AMS
calculation or a Bali-type solution shield-
ing PSH programmes against legal chal-
lenges, with an increasing number of
views expressed in favour of a Bali-type
solution.

On product coverage, the chair re-
ported that some members want the cur-
rent language in the Bali decision to be
replaced by “foodstuffs”, while others
have expressed a strong preference for
maintaining the phrase “traditional
staple food crops” in the Bali decision. It
was pointed out that the current lan-
guage resulted from intensive consulta-
tions among members in the run-up to
the 2013 Bali Ministerial Conference, he
said.

On country and programme cover-
age, the chair reported that members
generally agree that the permanent so-
lution should cover other developing
countries. The main difference comes
from the fact that some would like to
extend the solution to all developing
countries, while others suggest extend-
ing it only to “small” programmes, de-
fined as programmes under which the
procurement remains below a certain
percentage of the value of production or
of the quantity produced. There is nev-
ertheless an agreement from both sides
that the coverage should be extended to
include least developed countries
(LDCs), said the chair.

Regarding transparency, the mem-
bers of the G33 coalition are of the view
that the conditions —such as the require-
ment to be up to date with notifications
and to notify in advance a breach or a
potential breach — are too onerous. Ac-
cording to the chair, several others con-
sidered however that a member with a
capacity to run big programmes should
be able to provide the required informa-
tion; one member suggested that the
transparency requirements should be
proportional to the size of the
programme, meaning that there should
be enhanced transparency for bigger
programmes.

Safeguards remain probably the
most contentious element, Karau said.
The preferences are divided between: (1)
unmodified Bali safeguards; and (2)
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“Bali-plus” safeguards, meaning
strengthening the safeguards by adding
some conditions, notably regarding the
prohibition of direct and indirect exports
from the procured stocks.

Russia presented a new proposal it
had jointly tabled with Paraguay, saying
that the proposal is based on the Bali
decision and represents a delicate bal-
ance.

Russia maintained that both existing
and new PSH programmes are covered
in the proposal, while LDCs are ex-
empted and strong safeguards are intro-
duced to ensure the stocks are not leaked
to export markets. The transparency re-
quirement in the proposal will help
members that apply the programmes to
share data and thus avoid misunder-
standing, it said.

According to trade officials, Indone-
sia, speaking on behalf of the G33, reit-
erated the group’s position that the PSH
issue should not in any way be linked
with domestic support and that any link-
age would prevent members from
achieving an outcome in Buenos Aires.

Indonesia pointed out that food se-
curity programmes should not be
counted as AMS; a permanent solution
should cover both current and new
programmes; and that transparency re-
quirements should not be too onerous,
especially ex ante requirements to notify
in advance a breach or a potential breach,
which would not be feasible.

Indonesia said that the G33 is will-
ing to discuss safeguard provisions.

According to trade officials, India
underlined that there cannot be any sub-
stantive outcome at MC11 without a so-
lution on PSH.

It said that a permanent solution
ought to provide legal certainty, and that
the product coverage should be “food-
stuffs”, noting that this is the terminol-
ogy used in the Agriculture Agreement.
As for the transparency requirement, In-
dia reiterated that members should only
be asked to provide information after the
implementation of such programmes. On
safeguards, India asked members which
have concerns to provide text-based sug-
gestions based on the latest G33 pro-
posal.

According to trade officials, the US
said that it does not welcome expanding
the scope of the interim solution on PSH.

Canada raised a number of ques-
tions on the transparency requirement
and safeguards. It said that some mem-
bers have increased import tariffs after
releasing stocks, causing disruption in
the global market. This is why a perma-
nent solution should include ex ante
transparency requirements and safe-

guards should be in place to ensure that
countries should not increase applied
tariffs for the products procured under
PSH programmes, Canada said.

According to trade officials, El Sal-
vador, Ecuador, China, Chinese Taipei,
Turkey, Nigeria and Egypt (for the Afri-
can Group) voiced similar views to the
G33 group.

Egypt said that setting a limit based
on value of production would not be
favourable to African countries as most
of them have small agriculture produc-
tion. It said that the proposed condition
that countries using PSH programmes
should not increase their import tariffs
beyond certain limits sets out a linkage
between public stockholding and mar-
ket access, and cannot be accepted.

Pakistan said that while many coun-
tries have legitimate welfare and liveli-
hood concerns, these should not be con-
strued to create distortions in agriculture
trade. It maintained that various PSH
programmes have serious unintended
consequences and can affect the food se-
curity and livelihood of other farmers,
and therefore uncapped provisions with-
out adequate safeguards cannot be an
outcome for MC11.

Expressing support for the Russia-
Paraguay proposal, Thailand said that
strong transparency and safeguard pro-
visions are needed.

The EU said that the elements in its

own proposal should be maintained.
And a standalone outcome on PSH, with-
out domestic support, would not be ac-
ceptable, it added.

Special Safeguard Mechanism

On the SSM, the chair reported at the
13 November session that he had not
heard anything different from members.
The issue continues to be very important
for a number of members which have
called for a substantive outcome on the
SSM, whereas some other members do
not consider that a substantive outcome
at MC11 is realistic in the absence of a
broader market access outcome.

“The only development that | could
see in the recent discussions is that one
particular member for whom a substan-
tive outcome on SSM at MC11 is very
important, even if a partial one, has
started to explore the feasibility of link-
ing the proposed mechanism to the ex-
isting SSG to address its specific con-
cerns,” the chair said.

According to trade officials, Indone-
sia (for the G33), the Philippines, India,
China, Turkey, Nigeria and Chinese
Taipei expressed support for the SSM,
reiterating that an effective and pro-de-
velopment SSM would help small-scale
farmers overcome price volatility. The
G33 proposal should be the basis for
work, they said. (SUNS8578) a

US cherry-picking MC11 outcomes,
holds members hostage

The fate of the WTO ministerial meeting will hinge to a large extent on
the US, which has thus far been determinedly selective on the subjects to
negotiate and advance for Buenos Aires.

by D. Ravi Kanth

GENEVA: The United States continues
to cherry-pick outcomes for the WTQO’s
eleventh Ministerial Conference in
Buenos Aires.

The US has indicated its willingness
to negotiate a deliverable for prohibiting
subsidies to vessels that contribute to il-
legal, unreported and unregulated (11U)
fishing while categorically ruling out a
work programme on domestic farm sub-
sidies, trade envoys told the South-North
Development Monitor (SUNS).

It has adopted an ambiguous posi-
tion on retaining the transparency and
safeguard provisions in the Bali interim
decision on public stockholding
programmes for food security, according
to trade envoys familiar with the devel-

opment. Meanwhile in the area of ser-
vices, it has rejected an outcome on do-
mestic regulation for trade in services.

The diametrically opposite positions
adopted by the US came into full display
during two meetings at the WTO on 14
and 15 November on the domestic sup-
port reduction commitments for farm
products and on fisheries subsidies re-
spectively.

On 14 November, the chair of the
Doha agriculture negotiations, Ambas-
sador Stephen Karau of Kenya, held a
meeting on domestic support with 15
countries. The meeting was specifically
convened to accelerate discussions on a
so-called compromise proposal issued by
Argentina, the host country of MC11.
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Argentine proposal

The proposal, which aims to forge
“convergence for an outcome at MC11”,
suggests an overall “limit” (cap) on over-
all trade-distorting support with several
elements. Under the proposal, members
shall not provide trade-distorting domes-
tic support which taken in aggregate ex-
ceeds a monetary limit (or base cap).

The base cap shall be no greater than
the larger of:

Option A: Double the member’s de
minimis percentage of its average value
of total agricultural production in the
period [2011-15];

Option B: [110%] of the average Ar-
ticles 6.3 and 6.4 support notified by the
member for [the most recent three noti-
fied years at the date of adoption]; or

Option C: For developing-country
members, [$2.0 billion] or equivalent in
local currency.

Argentina proposed that “the base
cap shall apply to trade-distorting do-
mestic support referred to in Articles 6.3
and 6.4 of the Agreement on Agricul-
ture.”

Under the proposal, members that
do not notify their preferred option
above within one year of the decision
shall be considered to have chosen Op-
tion C in the case of developing coun-
tries and Option B in the case of devel-
oped countries.

In an attempt to satisfy China and
India, which have demanded the elimi-
nation of the Aggregate Measurement of
Support (AMS) or the most trade-distort-
ing domestic support, Argentina also
proposed a tiered formula for “Final
Bound Total AMS”. The formula sug-
gests that:

(i) Where the Final Bound Total AMS
is greater than $40 billion, or the equiva-
lent in the monetary terms in which the
binding is expressed, the reduction shall
be [30]%;

(ii) Where the Final Bound Total
AMS is greater than $15 billion and less
than or equal to $40 billion, or the equiva-
lent in the monetary terms in which the
binding is expressed, the reduction shall
be [21]%;

(iii) Where the Final Bound Total
AMS is less than or equal to $15 billion,
or the equivalent in the monetary terms
in which the binding is expressed, the
rate of reduction shall be [15]%.

Argentina called for developed
countries to be required to reduce their
Final Bound Total AMS in three equal
instalments over two years, commencing

on the first day of implementation.

For developing countries, the reduc-
tion in Final Bound Total AMS shall be
two-thirds of the reduction applicable for
developed countries. They will reduce
their Final Bound Total AMS in five equal
annual instalments over four years, com-
mencing on the first day of implementa-
tion. Developing countries with Final
Bound Total AMS levels at or below $100
million will not be required to undertake
reductions under the proposal.

Argentina also proposed in its draft
decision that members “agree to estab-
lish a work programme with the objec-
tives of reducing the Overall Trade-Dis-
torting Support limit (i.e. base cap) as set
out in this Decision, including Blue Box
support (Article 6.5)”, and “addressing
subsidy concentration, with negotiations
to be held in dedicated sessions of the
Committee on Agriculture in Special Ses-
sion with outcomes to be adopted by the
[twelfth] Ministerial Conference.”

Even though the Special Sessions on
agriculture are conducted under the
mandate of the WTO’s Doha work
programme, the chair and the propo-
nents have shied away from mentioning
the Doha Development Agenda, particu-
larly the revised 2008 draft agriculture
modalities, lest it be opposed by the
United States.

Other members’ reactions

At the 14 November small group
meeting, the US fiercely opposed the
Argentine proposal and insisted that it
will not agree to any outcome on domes-
tic support at the Buenos Aires meeting
due to the continued divergences among
members, including on the Argentine
proposal.

The US maintained that enhanced
transparency and notification require-
ments are essential before commencing
work on domestic support. It called for
an outcome at Buenos Aires on its pro-
posal on transparency and notification.
(For more on the US proposal, see the
article “US transparency proposal criti-
cized at WTO Goods Council” in this is-
sue.)

The US stand on domestic support
created a serious impasse, said one trade
envoy who asked not to be quoted.

It also created confusion on the next
steps as the US insisted that there should
be a one-line statement at Buenos Aires
for continuing work after the Ministerial
Conference without any specific agenda,
said a participant who took part in the

14 November meeting.

The Argentine proposal was also
opposed by China, India, and the coor-
dinators of the African and ACP (Afri-
can, Caribbean and Pacific) Groups.

The four participants said their pro-
posal to eliminate the most trade-distort-
ing domestic support or the AMS should
be the starting point for any discussion
on domestic support, and not the Over-
all Trade-Distorting Domestic Support
(OTDS) as demanded by Argentina.

Farm defensive countries — Japan,
Switzerland and Mexico —adopted a nu-
anced position demanding “proportion-
ality” in the domestic support reduction
commitments. The three countries said
that the only way to commence work on
domestic support is to start from the
scheduled commitments and not exist-
ing levels of support.

In short, the 14 November meeting
ended in disarray without any clarity as
to what Argentina is planning to do
given the opposition from its ally in
Washington.

Fisheries subsidies

Meanwhile, the prospects for agree-
ment to prohibit subsidies to vessels en-
gaged in IUU fishing appeared bright
after the US suggested compromise tex-
tual language.

During a small group meeting on 15
November among 10 countries, the US
apparently provided some textual lan-
guage for addressing concerns raised by
the South American proponents for an
outcome to prohibit subsidies for vessels
that contribute to IUU fishing on the high
seas.

However, there are other big issues
involving overfishing and overfished
stocks to be addressed, according to a
negotiator familiar with the consulta-
tions.

For example, the proposed language
on these two issues remains in square
brackets, which indicate a lack of agree-
ment. The language on “overfished dis-
cipline” suggests that:

“Subsidies for fishing [and fishing
related activities] [outside the territorial
sea] [that negatively affect]/[of] [tar-
geted] fish stocks that are in an over-
fished condition.

“[The negative effect of such subsi-
dies shall be determined] [by the subsi-
dizing Member] based on the [best] sci-
entific evidence [available to] [recog-
nized by][that Member.]]”

Similarly, “[a fish stock is overfished
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if

[ALTZ1: it has not been assessed or
has been assessed to be in an overfished
condition. NZ/ICE/PAK]

[ALT2: itis recognized as such by the
Member in whose national jurisdiction
the fishing is taking place or by a Re-
gional Fisheries Management Organiza-
tion [or Arrangement][after taking due
account of the objections, if any, of the
concerned Member] based on [best] sci-
entific evidence available to [and recog-
nized by] them.]

[ALT3: the stock is at such a low level
that mortality from fishing needs to be
restricted to allow the stock to rebuild to
a level that produces maximum sustain-
able yield or [alternative][other] refer-
ence points based on the [best] scientific
evidence available [to the Member
within its jurisdiction or to the relevant
RFMOQ] [and with no effective manage-
ment plan in place] []J[[Fish stocks that
are][as] recognized [as overfished] by the
national jurisdiction where the fishing is
taking place or by a relevant fisheries
management organization or arrange-
ment [shall also be considered
overfished.]][In the cases of straddling
and highly migratory fish stocks, shared
among Members, the evaluation related
to the fish stocks in the fishery for which
the subsidy is provided shall be made
pursuant cooperation of the Members
involved.]]

[In the absence of sufficient data to
make such a determination, the stock
shall be presumed to be in an overfished
condition. EU].”

“There is a slim chance and some
light at the end of the tunnel,” the nego-
tiator said, suggesting that three ele-
ments are coming together. The three el-
ements involve a “downpayment” at the
Buenos Aires meeting for prohibiting
fisheries subsidies for vessels that con-
tribute to IUU fishing, a work
programme for addressing issues con-
cerning overfishing and overcapacity,
and the chair’s vertical text remaining as
the basis for work between the eleventh
and twelfth Ministerial Conferences.

“Itis too early to suggest a clear out-
come but the US language is bridging the
gaps,” said another negotiator.

However, the US suggestions, if
linked with the transparency and notifi-
cation requirements for fisheries subsi-
dies, could pose problems, the negotia-
tor added.

The US also remained silent on the
special and differential treatment provi-
sions demanded by many developing
countries, including India for its artisanal

fishermen.

There is also an issue stemming from
China’s demand for disputed areas on
high seas not to be brought under any
disciplines.

Meanwhile, the Philippines on 16
November circulated a draft ministerial
decision which stated that “a member
shall not provide subsidies to fishing and
related activities in waters and areas that
are claimed by more than one member
at the time of this decision, unless the

member involved have agreed inter se
to do so through a joint notification to
the WTO. For purposes of this provision,
the member shall cease from providing
subsidies not later than [2020].”

In crux, the outcomes for the elev-
enth Ministerial Conference in Buenos
Aires are sought to be determined by the
US while the remaining 163 countries are
being held hostage to the demands made
by Washington, said a trade envoy who
asked not to be quoted. (SUNS8578) 1

No outcome likely at MC11 on domestic
regulation in services

A proposed Buenos Aires outcome to discipline domestic regulation of
services trade has met with widespread opposition from countries con-
cerned, among others, that it would undermine their right to regulate.

by D. Ravi Kanth

GENEVA: A large majority of develop-
ing and least developed countries re-
jected on 7 November a revised draft ne-
gotiating proposal for an outcome on dis-
ciplines on domestic regulation of trade
in services at the upcoming WTO minis-
terial meeting in Buenos Aires.

In rejecting the proposal, the coun-
tries said the draft is replete with diver-
gences among the sponsors and misin-
terprets Article V1.4 of the WTO’s Gen-
eral Agreement on Trade in Services
(GATS), participants told the South-North
Development Monitor (SUNS).

The proposal was opposed by mem-
bers of the African Group, the African,
Caribbean and Pacific (ACP) Group, the
least developed countries (LDCs), India,
Bolivia, Cuba and Venezuela, among
other countries. The United States also
rejected the proposal.

Revised proposal

The proposal covers several areas
concerning administration of measures,
transparency, technical standards, devel-
opment of measures, gender equality
and necessity test. Its sponsors include
Argentina, Australia, Canada, Chile,
Colombia, Costa Rica, the European
Union, Hong Kong (China), Iceland, Is-
rael, Japan, Kazakhstan, Korea,
Liechtenstein, Mexico, Moldova, New
Zealand, Norway, Switzerland, Chinese
Taipei, Turkey, Ukraine and Uruguay.

At a meeting of the WTO Working
Party on Domestic Regulation on 7 No-
vember, the sponsors said their revised

proposal took on board the concerns
raised by several members on specific
improvements on domestic regulation.
They said they were encouraged by “the
level of engagement on the proposed
Disciplines on Domestic Regulation”.

The sponsors said they “have taken
note of the comments [WTO] Director-
General [Roberto] Azevedo delivered in
Marrakesh [at a meeting of selected trade
ministers in October] on the need to in-
tensify work on domestic regulation as
a prospective deliverable for MC11, and
in particular the need for proponents to
address questions and concerns.”

The sponsors maintained that, fol-
lowing the last meeting of the Working
Party on Domestic Regulation on 2-4
October, they made intense efforts to
reach out to a broad range of members.
Their latest revised draft text “responds
to concerns and accommodates text pro-
posals from other members.” The pro-
posed improvements in the revised text,
they said, aim at simplifying the disci-
plines on domestic regulation in services.

The changes in the draft include the
creation of one nodal authority in each
country for applications relating to li-
censing requirements and procedures,
qualification requirements and proce-
dures, and technical standards affecting
trade in services where specific commit-
ments are undertaken by members.

The revised draft text, according to
the sponsors, reveals how they have ac-
commodated changes to their original
proposal by improving the language on
the general provisions, administrative
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measures, transparency, technical stan-
dards and development of measures.

The draft text also includes a pro-
posal from Albania, Argentina, Austra-
lia, Canada, Chile, Colombia, the Euro-
pean Union, Iceland, Kazakhstan,
Liechtenstein, Moldova, Montenegro,
Norway, Panama and Uruguay for an
outcome on gender equality.

In addition, several countries —
Chile, Hong Kong (China), Moldova,
Peru, New Zealand and Switzerland -
proposed language for an outcome on
the “necessity test”, under which each
member is required to ensure that mea-
sures relating to authorization for the
supply of services are not burdensome.

“Systemic” concerns

Commenting on the revised pro-
posal, Rwanda, on behalf of the African
Group, said it was encouraged to “hear
SO many new voices join this conversa-
tion and express similar views and con-
cerns as the African Group has been do-
ing for the last eight months.”

In one of the sharpest critiques of the
proposal, the African Group said its
“views and concerns are systemic”, un-
derscoring the need for “a deeper, more
fulsome, conceptual discussion on GATS
Article V1.4.”

Atrticle V1.4 of the GATS requires the
WTO'’s Council for Trade in Services, or
appropriate bodies the Council might
establish, to develop any necessary dis-
ciplines so as to ensure that measures
relating to qualification requirements
and procedures, technical standards and
licensing requirements do not constitute
unnecessary barriers to trade in services.

The African Group maintained that
it cannot be expected to resolve numer-
ous divergences in the draft text in one
month “when the entire genesis of the
proposals and consolidated texts are
problematic, and there is no common
understanding and agreement on the
GATS Article V1.4 mandate.”

It maintained that “the GATS Article
V1.4 mandate has been misinterpreted
and imprecisely operationalized in the
consolidated texts and proposals we
have on the table today.”

One of the most fundamental con-
cerns, according to the African Group, is
“how the proposals create a framework
to facilitate ability of foreign govern-
ments, and their service providers, to
intervene more directly in the future in
our domestic policy-making processes.
It is the concept of, and implications for
our governments, on the sovereign ‘right

to regulate’.

Further, “too much emphasis is be-
ing placed on the institutional and pro-
cedural approach to domestic regula-
tion”, the African Group said.

More disturbingly, the draft text is
based on “an underlying assumption
that there is a one-size-fits-all approach
or model to regulation”, the African
Group said.

“In the short time that is left to
MC11, itis not possible to bridge histori-
cally sensitive matters because no
amount of best endeavour language or
transition periods being characterized as
Special and Differential Treatment could
make up for taking away sovereign right
of African governments to regulate,” the
African Group maintained.

Lastly, the African Group said, mem-
bers must move “away from texts that
have cherry-picked some issues over oth-
ers, and start assessing how proponents
intend to address the African Group’s
concerns and what the starting point for

discussions will be when we come back
from Buenos Aires.”

India said it had already sought sev-
eral clarifications on the draft text, sug-
gesting that it remains concerned that the
text is not in accordance with the texts
issued by the chairs in 2009 and 2011.

The US said the draft text on which
members are interacting cannot be taken
to Buenos Aires because of sharp diver-
gences. The US said an outcome for im-
proving the disciplines on domestic
regulation cannot be presented to trade
ministers given the differences on almost
all issues in the text, according to a ne-
gotiator present at the 7 November meet-
ing.

In short, the writing on the wall is
clear that there cannot be any outcome
on disciplines on domestic regulation at
Buenos Aires, given the overwhelming
opposition from members across all
sides, a participant said after the meet-
ing. (SUNS8571) a

US transparency proposal criticized at
WTO Goods Council

Several WTO members have expressed concern over a US proposal which
envisages punitive action against countries that run afoul of notification

requirements at the trade body.
by Kanaga Raja

GENEVA: A United States proposal set-
ting out stringent procedures on trans-
parency and notification requirements
under the WTO agreements, including
penalties, was criticized at a meeting of
the WTO Council for Trade in Goods on
10 November by over a dozen WTO
members, both developed and develop-
ing.

According to trade officials, these
members voiced concern over the “pu-
nitive” nature of the proposal and how
it could impact on members which are
already struggling to meet notification
requirements.

US proposal

The US had formally introduced its
proposal on procedures to enhance trans-
parency and strengthen notification re-
quirements under WTO agreements at
the Goods Council meeting. The pro-
posal includes a draft ministerial deci-
sion that sets out “proposed actions in-
tended to improve compliance with, and
the quality and effectiveness of, notifi-
cation requirements in general, as well

as under specific agreements.”

The US submitted its proposal to
both the Goods Council and the WTO
General Council.

The US has proposed that members
consider adopting the decision at MC11,
and if timing does not permit agreement
at MC11, that members consider continu-
ing work on the proposal as part of
broader institutional reform post-MC11.

The US proposal on notification re-
quirements covers the following WTO
agreements: Agreement on Agriculture;
Agreement on Implementation of Article
VI of the GATT 1994 (Anti-Dumping);
Agreement on Subsidies and
Countervailing Measures; Agreement on
Safeguards; Understanding on the Inter-
pretation of Article XVII of the GATT
1994 (State Trading); Agreement on
Implementation of Article VII of the
GATT 1994 (Customs Valuation); Agree-
ment on Import Licensing Procedures;
Agreement on Rules of Origin; Agree-
ment on Pre-shipment Inspection; Deci-
sion on Notification Procedures for
Quantitative Restrictions (G/L/59/
Rev.1); Agreement on Trade-Related In-
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vestment Measures; Agreement on the
Application of Sanitary and Phytosani-
tary Measures; and Agreement on Tech-
nical Barriers to Trade.

Among the key elements cited by the
US in its proposal are:

(1) Employing “administrative mea-
sures” already implemented by other
parts of the WTO, and promoting the use
of counter-notifications of members’ poli-
cies that should have been notified, as
provided for in the Agreement on Agri-
culture, are some mechanisms that could
enhance the effectiveness of WTO trans-
parency requirements.

(2) Regarding fisheries subsidies, the
US has proposed that ministers take a
decision at MC11 to re-commit to com-
plying with their existing notification
obligations under the Agreement on Sub-
sidies and Countervailing Measures, and
agree on additional new categories of
information to be reported.

(3) On agriculture, the US has pro-
posed that ministers take a decision at
MC11 to re-commit to complying with
their existing notification obligations
under the Agreement on Agriculture and
to commit to further strengthening the
Committee on Agriculture as a forum to
discuss members’ implementation of
agricultural policies.

(For more details of the US proposal,
see TWE No. 649.)

In introducing its proposal at the
Goods Council meeting on 10 Novem-
ber, the US said: “Compliance with noti-
fication requirements of the various
WTO Agreements is inadequate. For ex-
ample, the most recent report by the
WTO Secretariat indicates that less than
half of the WTO members have provided
their 2015 subsidy notification.”

“This lack of transparency is prob-
lematic for traders and it undermines the
proper functioning and operation of the
WTO Agreements. From a systemic per-
spective, it is also very difficult to de-
velop, evaluate, and assess negotiating
proposals to improve the operation of
various WTO agreements without the
information that should have been pro-
vided under existing WTO notification
obligations,” the US said.

Concerns over punitive approach

According to trade officials, mem-
bers that took the floor agreed that en-
hancing transparency and improving
members’ compliance with notification

requirements were important objectives.
However, some expressed reservations
over the US proposal, pending further
study. Others were plainly critical of the
punitive approach, and stressed the need
to distinguish between wilful default and
non-compliance because of inherent ca-
pacity constraints.

Canada, the European Union, Swit-
zerland, New Zealand, Singapore, Japan,
Russia, Australia and Korea said that
they needed to study the proposal fur-
ther.

According to trade officials, some 13
members raised concerns over the puni-
tive nature of the proposal and how it
could impact members which are genu-
inely struggling to meet the notification
requirements. These countries were New
Zealand, Norway, Brazil, Hong Kong-
China, China, India, South Africa, Egypt,
Ecuador, Bolivia, Cuba, Chile and Ghana.

New Zealand said that there is a
need to make sure that the incentives are
right and that they do not end up rein-
forcing disengagement, while Norway
believed that positive incentives may be
more effective than punitive actions to
achieve the improvements members are
seeking.

Brazil said that the approach could
have harmful and unintended conse-
quences to the functioning of the WTO
with no assured benefits.

According to trade officials, India
said there must be recognition of the dif-

ference between wilful default on notifi-
cation obligations and a default due to
inherent constraints. In spite of their will-
ingness to notify on time, developing
countries may not be able to do so, it
added.

South Africa said compliance with
notification requirements cannot be en-
hanced by punitive measures. This
course of action would negatively impact
the very members which require assis-
tance, it underlined.

Bolivia noted that 70-80 members
would be deemed to be in a position of
delinquency under this proposal because
they have not notified their agricultural
support. Incentives and punishment do
not work very well in the international
system, it said.

Turkey, Bolivia, Korea, Cameroon,
Venezuela, Cuba, Chile and Ghana
pointed out that there was not enough
time to build consensus on the proposal
ahead of MC11 in December.

According to trade officials, several
members noted that as transparency is-
sues on fisheries subsidies were being
tackled as part of wider negotiations at
the WTO Negotiating Group on Rules,
it would be best to have discussions on
this matter in that forum.

The US thanked members for their
responses and said that it gave them use-
ful material for their continued reflection.
(SUNS8575) a

US doubts WTO’s pre-eminence in
multilateral trade liberalization

In ongoing talks on drafting the outcome document for MC11, the US has
questioned the prime role of the WTO in furthering multilateral trade

liberalization.
by D. Ravi Kanth

GENEVA: The United States has cast
doubts on the pre-eminence of the WTO
for accelerating multilateral trade liber-
alization. It did so on 14 November dur-
ing a discussion at a small group meet-
ing on the outcome document for the
ministerial meeting in Buenos Aires,
trade envoys familiar with the develop-
ment told the South-North Development
Monitor (SUNS).

At an informal information session
with around 30 countries, the chair of the
WTO General Council, Ambassador
Xavier Carim of South Africa, explained

how the drafting committee will proceed
in preparing the outcome document.

The countries represented at the ses-
sion included the US, the European
Union, China, India, Brazil, Japan, Aus-
tralia, Canada, Switzerland, New
Zealand, Korea, Hong Kong (China),
Singapore, Mexico, Argentina, and the
coordinators of the African, Caribbean
and Pacific (ACP) Group, the African
Group and the group of least developed
countries (LDCs).

Ahead of the meeting, the General
Council chair had circulated a five-page
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restricted document based on his consul-
tations with members until then.

Carim said his first general observa-
tion was that “all delegations acknowl-
edged the rather difficult circumstances
surrounding the preparations for [MC11]
and the limited time we have from now
until MC11.”

“The vast majority nevertheless
stressed that a consensual outcome docu-
ment —a Ministerial Declaration —would
be their preferred option,” he said.

Without naming delegations, he said
that “other delegations underlined that
the significance of a Ministerial Declara-
tion should not be overemphasized.”

“For these delegations, while a
Chair’s statement was not their preferred
option, such an outcome could be ac-
cepted,” he said. “In their view, the sub-
stantive results in individual areas and
a clear indication on future work were
more important than an agreed Ministe-
rial Declaration.”

However, the danger with a Chair’s
statement is that it lacks ministerial ap-
proval and can become a terrain for con-
flicting interpretations, said a trade en-
voy who asked not to be quoted.

Carim said he “did hear a concern
about any process aimed at producing a
consensual Declaration, given the pre-
carious situation facing Members. In this
view, a Chair’s statement would be a
prudent course to keep in mind.”

He suggested that members could
work on a two-part document for a pos-
sible Ministerial Declaration. Part | will
deal with “a few introductory/opening
paragraphs”, while Part Il will deal with
“any decision that Ministers could agree
on either as outcomes for MC11 or for
post-MC11 work programme”.

He said he will focus on “the first
part — that is, the introductory para-
graphs”. He urged members to agree “on
a concise and factual opening few para-
graphs”.

He said the second part on the out-
comes at the Buenos Aires meeting as
well as the post-Buenos Aires work
programme would “remain the respon-
sibility of the TNC [Trade Negotiations
Committee] and its negotiating bodies as
well as of the other WTO bodies currently
working on possible Ministerial out-
comes”.

Carim suggested four elements in
Part | of the outcome document:

(i) Recall and reaffirm the principles

(continued on page 16)
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Sharing national experiences in
use of compulsory licences

An October meeting of the WTQO’s intellectual property body heard calls
for balancing IP protection with the public interest, including through
recourse to compulsory licensing of patents.

by Kanaga Raja

GENEVA: Highlighting the use of com-
pulsory licences by countries such as the
United States, Germany and most re-
cently Malaysia in order to gain access
to, amongst others, affordable essential
medicines, several major developing
countries have stressed the importance
of a balanced intellectual property (IP)
system with built-in flexibilities.

India, Brazil and South Africa, along
with other major developing countries,
stressed this view at a 19-20 October
meeting of the WTQO’s Council for Trade-
Related Aspects of Intellectual Property
Rights (TRIPS).

When the TRIPS Council met in
June, Brazil, China, Fiji, India and South
Africa had circulated a document on in-
tellectual property and the public inter-
est in which they invited WTO members
to share their experiences on the use of
compulsory licences for accessing health
and other technologies.

The co-sponsors of the document
highlighted a growing concern about an
imbalance between intellectual property
rights and the public interest. With re-
gard to health technologies, for example,
patents and related monopoly rights in
test data, without sufficient use of bal-
ancing exceptions and limitations to pro-
tect the public interest, permit companies
to maintain high prices and exacerbate
crises of access around the world, where
many patients cannot afford medicines
and governments with finite health bud-
gets are forced to ration care.

Increased copyright protections cre-
ate similar problems of access to knowl-
edge goods, limiting the ability of many
people around the world to access print,
audio or visual works of education or en-
tertainment. These are only a few ex-
amples of the problem, the co-sponsors
pointed out.

They underlined the need to pursue
a development-oriented approach to-
wards formulating IP laws and policies
rather than pursuing an iconoclastic ap-
proach of IP for development. More than
20 years after the adoption of the TRIPS
Agreement, they said, there is a need for
discussion in the TRIPS Council on the

relationship between IP and the public
interest and to broaden the understand-
ing of how the IP system can be more
responsive to public interest consider-
ations. (See TWE No. 641 for a report on
the June TRIPS Council meeting.)

During the latest discussions on in-
tellectual property and the public inter-
est at the TRIPS Council in October,
South Africa highlighted several recent
noteworthy developments (since the
June meeting) that had occurred in the
area of compulsory licensing, namely in
the US, Germany and Malaysia.

India also pointed to the fact that
since the last meeting of the TRIPS Coun-
cil, compulsory licences had been issued
by Germany and Malaysia. It further
noted that Brazil, Thailand, South Africa
and others had previously used
flexibilities under the TRIPS Agreement,
including compulsory licences to bring
down the prices of antiretroviral medi-
cines by increasing the supply of generic
versions.

India also gave some brief details of
the compulsory licensing provisions in
the US, while Brazil highlighted the re-
cent case in Germany concerning the
grant of a compulsory licence for an
antiretroviral ingredient.

Public policy objectives

According to trade officials, South
Africa, Brazil, India, China, the European
Union, the United States, Japan and the
Holy See took the floor on the agenda
item of IP and the public interest at the
TRIPS Council meeting on 20 October.

In a statement delivered on behalf
of Brazil, China, India and South Africa,
South Africa said the TRIPS Agreement
clearly recognizes that the principles of
IP protection are based on underlying
public policy objectives.

Article 8 of the TRIPS Agreement,
entitled “Principles”, states that WTO
members may, in formulating or amend-
ing their laws and regulations, adopt
measures necessary to protect public
health and nutrition, and to promote the
public interest in sectors of vital impor-

tance to their socio-economic and tech-
nological development, provided that
such measures are consistent with the
provisions of the Agreement.

Atrticle 8.2 further states that appro-
priate measures may be needed to pre-
vent the abuse of IP rights by right hold-
ers or the resort to practices which un-
reasonably restrain trade or adversely
affect the international transfer of tech-
nology.

The 2013 Trilateral Study of the
World Health Organization (WHO), the
World Intellectual Property Organization
(WIPO) and the WTO points out that
price is a critical determinant of access
to medicines, especially in countries
where the public sector is weak and poor
people purchase their treatment on the
private market. It posits that in some
developing countries, up to 80-90% of
medicines are purchased out of pocket,
as opposed to being paid for by national
health insurance schemes or private in-
surance schemes.

South Africa noted that in the last
session of the TRIPS Council in June,
some delegations indicated that the use
of compulsory licences can assist coun-
tries to uphold the delicate balance
achieved in the TRIPS Agreement, and
noted that even though the use of com-
pulsory licences is commonly referenced
in respect of health issues, compulsory
licences can be used in a variety of other
situations as well.

According to South Africa, the right
to health is a fundamental part of human
rights and of our understanding of a life
of dignity. As such, the achievement of
the highest attainable standard of health
is the right of every human being, with-
out distinction of race, religion, political
belief, or economic or social condition.
This is codified in the 1948 Universal
Declaration of Human Rights.

In the same vein, Goal 3, Target 3.b
of the Sustainable Development Goals
(SDGs), which relates to support for re-
search and development of vaccines and
medicines for the communicable and
non-communicable diseases that prima-
rily affect developing countries, pro-
motes access to affordable essential
medicines and vaccines, in accordance
with the WTQO’s 2001 Doha Declaration
on the TRIPS Agreement and Public
Health. The Declaration affirms the right
of developing countries to use to the full
the provisions in the TRIPS Agreement
regarding flexibilities to protect public
health and, in particular, provide access
to medicines for all.

South Africa said that a common
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theme that emerged from the discussions
was how governments use compulsory
licences to substantially reduce the price
of essential medicines while striking a
balance between the interests of right
holders and users.

Itis however noteworthy, said South
Africa, that in specific areas such as ac-
cess to antiretroviral therapy, where sub-
stantial progress has been made and
where substantial price reductions for
commonly used first-line antiretrovirals
have been achieved, prices for second-
line regimes remain much higher. The
World Health Statistics point out that
new health technologies, such as medi-
cines, vaccines and diagnostics, are be-
coming increasingly expensive.

According to South Africa, a bal-
anced IP system, through a combination
of flexibilities, complementary policies
and incentives, guarantees sustainable
public health outcomes that harness in-
novation and promote access to medi-
cines and health technologies.

It pointed out that since the last
TRIPS Council meeting, several notewor-
thy developments have occurred in the
area of compulsory licensing.

It said that on 6 June, Judge William
Martin Conley, a US District Judge of the
Western District of Wisconsin, issued a
compulsory licence allowing Apple
Computers to use a patent it had in-
fringed, owned by the Wisconsin Alumni
Research Foundation, in return for an
ongoing royalty.

This case follows a long line of cases
that seem to suggest that court decisions
in the US have allegedly responded to
instances of infringement of medical pat-
ents by denying injunctive relief, instead
granting monetary damages, often in the
form of royalty payments — what would
in effect provide for compulsory licens-
ing. Public interest is often at the heart
of such decisions.

On 11 July, the German Federal Su-
preme Court announced that it had af-
firmed the 2016 decision of the Federal
Patent Court to issue a compulsory li-
cence allowing pharmaceutical company
Merck to continue selling its HIV drug
Isentress. The Federal Court shared the
assessment of the Federal Patent Court
that a public interest in the granting of a
compulsory licence was credible.

On 20 September, the Malaysian
Department of Health announced that
the Cabinet had authorized a govern-
ment-use compulsory licence in respect

of generic versions of the hepatitis C
medicine sofosbuvir. The decision was
made after the Ministry of Health’s ef-
forts to include the drug in the Medicine
Patent Pool and price negotiations with
the patent holder were unsuccessful.

Balance

In its statement, Brazil said it under-
stands that the balance reached by the
TRIPS Agreement allows for ways to
address public health challenges while
maintaining IP systems that incentivize
the investment and research necessary to
develop innovative new medicines. This
is clearly provided in two of the pillars
of the Agreement, namely, Articles 7 and
8, which contain the objectives and prin-
ciples of IP protection under the treaty.

In Brazil’s view, a balanced IP sys-
tem, with built-in flexibilities as well as
complementary policies and incentives,
is the best way to promote innovation in
all fields of technology, including the
health sciences. In short, it said, a bal-
anced IP system is a much stronger IP
system.

It said that the recent entry into force
of the Protocol of Amendment to the
TRIPS Agreement demonstrates the need
to have mechanisms that ensure ad-
equate remuneration to IP right holders
while allowing governments to adopt
measures necessary to protect the pub-
lic interest.

The preamble of the TRIPS Agree-
ment advocates this view, as it recognizes
“the underlying public policy objectives
of national systems for the protection of
intellectual property, including develop-
mental and technological objectives”.

Brazil recalled that it had previously
described the process that led to the
single compulsory licence issued by Bra-
zil, as well as the results achieved by it.
More recently, developments in countries
from different regions have generated
increased interest in the matter.

As an example, the
Bundesgerichtshof, Germany’s highest
civil court, last July decided to uphold
the decision of a lower court to grant a
provisional compulsory patent licence on
raltegravir, an antiretroviral drug ingre-
dient.

The producer of that medicine was
facing legal threats from the owner of the
raltegravir patent, in spite of distribut-
ing the drug in Europe for some years.
In the course of judicial proceedings, it

requested a compulsory licence based on
Section 24(1) of the German Patent Act.
Section 24(1) lists two conditions for the
grant of acompulsory licence: (i) that the
licence seeker has, within a reasonable
period of time, unsuccessfully attempted
to obtain permission from the owner of
the patent; and (ii) that the public inter-
est calls for the grant of a compulsory li-
cence.

Based on this, it was decided to grant
a provisional compulsory licence allow-
ing the company to continue to distrib-
ute the medicine containing raltegravir
in the country. The court understood that
there was a concrete need among certain
HIV patient groups for a treatment con-
taining raltegravir. The use of alternative
compounds would entail severe risks of
adverse effects and a loss of therapy qual-
ity, in particular for infants and pregnant
women.

This decision, in Brazil’s view, is a
good example of how the IP system pro-
vides the basis for advancing the public
interest without prejudicing the innova-
tive efforts by companies. It also shows
that this should not be a polarizing is-
sue, as it is of interest to all WTO mem-
ber states.

Brazil said during the June session
of the TRIPS Council, comments were
heard to the effect that access to medi-
cines also depends on factors outside the
IP system. While this is undoubtedly a
complex phenomenon that requires a
broad range of actions, it said, the man-
date of the Council does not include tax
systems or the physical infrastructure of
countries, but intellectual property. “Let
us focus on this issue and its concrete
effects in a positive and constructive way,
enabling a rich exchange of views and
experiences that enhances the mutual
understanding of the matter.”

Compulsory licensing experiences

In its statement at the Council, In-
dia expressed support for the statements
made by South Africa and Brazil. It noted
that during the last meeting of the Coun-
cil, many members, including India, had
shared their experiences on the use of
compulsory licensing.

India said it had shared details of the
one compulsory licence issued by India
so far. In March 2012, Indian generic
manufacturer Natco Pharma was
granted a compulsory licence to manu-
facture Bayer’s drug sorafenib tosylate
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(Nexavar) used for the treatment of kid-
ney and liver cancer.

India noted that since the last meet-
ing of the TRIPS Council, compulsory
licences had been issued by Germany
and Malaysia.

According to India, the TRIPS
Agreement attempts to strike an appro-
priate balance between the interests of
right holders and users. The Agreement
also recognizes that the principles of IP
protection are based on underlying pub-
lic policy objectives.

In furtherance of the objectives and
principles of the Agreement enshrined in
Articles 7 and 8, a number of safeguards
or flexibilities have become an integral
part of the TRIPS framework, said India.
These flexibilities have been clarified and
enhanced by the Doha Declaration on the
TRIPS Agreement and Public Health,
which states that WTO members have
the flexibility to interpret and implement
the TRIPS provisions in a manner sup-
portive of their right to protect public
health.

India said that Article 31 of the
TRIPS Agreement provides members
complete freedom to decide the grounds
for issue of compulsory licences. The
Doha Declaration has also duly con-
firmed this.

India noted that during the 1980s
and 1990s the antiretroviral medicines
used to treat HIV/AIDS were priced be-
yond the reach of most people who
needed them in developing countries.
Countries like Brazil, Thailand, South
Africa and others used flexibilities un-
der the TRIPS Agreement, including
compulsory licences, to bring down the
price by increasing the supply of generic
antiretrovirals for a fraction of the price
of the patented equivalents.

Indian generic companies, especially
Cipla, played an important role by an-
nouncing in early 2001 that the triple
therapy could be manufactured for less
than a dollar a day, compared with the
price of standard triple therapy of
$10,000 per patient per year. Indian ge-
neric companies made antiretroviral
medicines accessible to all those who
needed the drugs but had previously not
been able to afford them, said India.

India then went on to provide some
brief details of the compulsory licensing
provisions in a developed country, the
US. It said that according to a 2014 US
Congressional Research Service report
titled “Compulsory licensing of patented

inventions”, US law permits for the is-
suance of compulsory licences in a num-
ber of circumstances, and also allows for
circumstances that are arguably akin to
a compulsory licence.

The Atomic Energy Act, Clean Air
Act, Federal Insecticide, Fungicide and
Rodenticide Act and Plant Variety Pro-
tection Act in the US all provide for com-
pulsory licensing.

The Atomic Energy Act allows for
compulsory licensing if the invention or
discovery covered by the patent is of pri-
mary importance in the production and
utilization of special nuclear material or
atomic energy. The Clean Air Act con-
tains a similar provision relating to de-
vices for reducing air pollution. The Plant
Variety Protection Act provides for com-
pulsory licensing of seed-bearing plants
that are protected by a plant variety cer-
tificate, a patent-like instrument granted
by the Department of Agriculture.

The Bayh-Dole Act offers the federal
government “march-in rights”, and 28
USC Section 1498 provides the US gov-
ernment with broad ability to use inven-
tions patented by others.

Compulsory licences have also been
awarded as a remedy for antitrust viola-
tions and a court may decline to award
an injunction in favour of a prevailing
patent owner during infringement litiga-
tion, an outcome that some observers
believe is akin to the grant of a compul-
sory licence.

India cited the September 2016 re-
port of the UN Secretary-General’s High-
Level Panel on Access to Medicines
which states that many governments
have not used the flexibilities available

under the TRIPS Agreement, including
compulsory licences, for various reasons,
ranging from capacity constraints to un-
due political and economic pressure from
states and corporations, both express and
implied.

India said political and economic
pressure placed on governments to forgo
the use of TRIPS flexibilities violates the
integrity and legitimacy of the system of
legal duties and rights created by the
TRIPS Agreement and reaffirmed by the
Doha Declaration.

India quoted the recommendations
on compulsory licences in the High-
Level Panel’s report: “Governments
should adopt and implement legislation
that facilitates the issuance of compul-
sory licences. Such legislation must be
designed to effectuate quick, fair, predict-
able and implementable compulsory li-
cences for legitimate public health needs,
and particularly with regards to essen-
tial medicines. The use of compulsory
licensing must be based on the provi-
sions found in the Doha Declaration and
the grounds for the issuance of compul-
sory licences left to the discretion of gov-
ernments.”

India requested the delegations of
the EU and Malaysia to provide details
on the compulsory licences issued by
Germany and Malaysia respectively. It
said it looked forward to listening from
other delegations on their experiences on
using this important TRIPS flexibility.
(SUNS8567) a

The full statements of India, Brazil and South Af-
rica have been posted on the website of Knowl-
edge Ecology International (KEI) at
www.keionline.org.

Connect to Third World Network’s
World Wide Website for the latest on

International Relations e Environment e
Agriculture e Science e Economics e Trade e
Health e Education ¢ Communications e
Development e Indigenous Peoples o
Medicine e Forestry

www.twn.my

N° 650

Third World Economics 1 — 15 October 2017 13



RIS Finance |

Finance following growth

The relationship between financial development and economic growth is
far from clear-cut, explain Anis Chowdhury and Jomo Kwame Sundaram,
and there may even be a danger of “too much finance”.

Economists of all persuasions recognize
the critical role of finance in economic
growth. The financial sector’s stability
and depth are widely considered impor-
tant in this connection.

Thus, many believe that the lack of
a well-developed financial sector con-
strains growth in developing countries.
Neoliberals generally attribute this to
excessive regulation, especially the role
of state-owned financial institutions, in-
terest rate limits and restrictions on short-
term cross-border capital flows.

It is often assumed that banks and
financial markets allocate capital to the
most productive endeavours, and that
the financial infrastructure for credit re-
duces “information inefficiencies” such
as “moral hazard” and “adverse selec-
tion”.

Another presumption is that greater
financial development will ensure suffi-
cient finance for otherwise excluded sec-
tors, thus raising growth potential.

Financial deregulation

Following the sovereign debt crises
of the early 1980s precipitated by sud-
den hikes in US Federal Reserve interest
rates, neoliberal economists have advo-
cated financial sector deregulation.

It was a standard part of the Wash-
ington Consensus, which also included
privatization and economic liberalization
more broadly. This agenda was typically
imposed as part of structural adjustment
programmes required by the Bretton
Woods institutions (BWIs), led by the
World Bank. However, many develop-
ing-country and transition-economy
governments adopted such policies even
if not required to do so, following the
neoliberal counter-revolution against
Keynesian and development economics.

Financial deregulation, privatization
and liberalization also gained momen-
tum in the developed world, especially
in the UK and the US following the elec-
tion of Margaret Thatcher and Ronald
Reagan in 1979 and 1980 respectively. In
the US, such reforms culminated in the
repeal of the Glass-Steagall Act — which
had imposed a separation between com-

mercial and investment banking activi-
ties—in 1999, when President Bill Clinton
declared that the law “is no longer ap-
propriate”.

Initial results of financial liberaliza-
tion generally seemed encouraging.
Deregulating countries experienced
rapid financial expansion and innova-
tion. Finally, it seemed that the long elu-
sive elixir of growth had been found. Fi-
nance had a free hand, expanding much
faster than the real economy.

But soon, with inadequate pruden-
tial regulation and supervision, booms
became bubbles as excesses threatened
financial and economic stability, besides
undermining the real economy. Econo-
mies became increasingly prone to cur-
rency, financial and banking crises such
as the 1994 Mexican peso crisis, 1997-98
Asian financial crisis, 1998 Russian finan-
cial crisis and the 2007-09 global finan-
cial crisis.

Tipping point?

Recent research suggests that be-
yond a certain point, the benefits of fi-
nancial development diminish, with fur-
ther development possibly even hurting
growth. In other words, the finance-
growth relationship is not linear; it may
be positive to a point, before turning
negative.

Additional finance beyond this tip-
ping point thus becomes increasingly
counterproductive. By exacerbating
macro-financial fragility, credit growth
thus leads to bigger booms, bubbles and
busts, ultimately leaving countries worse
off.

Interestingly, research done at the
BWIs also finds that rapid credit growth
is commonly associated with banking
crises. The International Monetary Fund
(IMF) found that three-quarters of credit
booms in emerging markets end in bank-
ing crises.

The Organization for Economic Co-
operation and Development (OECD)
found that deregulating finance over the
past three decades has stunted, not
boosted, economic growth. It concluded
that further credit expansion exceeding

three-fifths of gross domestic product
(GDP) not only dents long-term growth
but also worsens economic inequality.

Acommonly used measure of finan-
cial development—average private credit
to GDP - increased steadily from about
1960. It has grown more rapidly since
around 1990 — exceeding 100% in devel-
oped economies and 70% in emerging
market developing economies (EMDES).

The OECD report also found that
over the past half-century, credit from
banks and other institutions to house-
holds and businesses has grown three
times faster than economic activity. But
GDP growth per capita changed little
before and after 1990, with a strong nega-
tive relationship between finance and
growth emerging after 1990, especially
in the eurozone.

EMDEs with lower credit-to-GDP
ratios benefited from more credit growth,
experiencing a positive finance-growth
relationship until about 1990. But with
higher credit-to-GDP ratios, the finance-
growth relationship turned negative in
developed economies well before 1990.
Hence, thresholds for credit-to-GDP ra-
tios are likely to be higher for EMDEs
than for developed economies.

The new research also points to the
possibility of reverse causality — of finan-
cial development necessitated by
growth. This seems to support Joan
Robinson’s suggestion that “where en-
terprise leads, finance follows”. More
money and credit become available as
demand for both increases with eco-
nomic growth.

After all, money and credit are sup-
posed to lubricate the real economy.
EMDEs start from relatively low incomes
and therefore have greater growth poten-
tial. As they realize that potential, de-
mand for finance leads to greater finan-
cial development.

In the case of developed economies,
especially the eurozone, finance contin-
ued to grow even as growth slowed.
Apparently, savings adjusted slowly to
sluggish income growth, resulting in a
rising wealth-to-GDP ratio. This, in turn,
creates demand for finance as house-
holds seek to “park” their savings, bor-
row for consumption and buy new con-
sumer durables. Thus, the financial sys-
tem grows even as economic growth con-
tinues to decline. This may result in ris-
ing household indebtedness or increas-
ing debt-to-income ratios, ending in debt

14  Third World Economics 1 — 15 October 2017

N° 650



KNS Finance |

defaults.
Policy lessons

Besides being cognizant of “too
much finance” beyond a tipping point,
policymakers need to be aware that cau-
sality may run in both directions. There-
fore, financial development must accom-
pany productivity enhancement.

Financial liberalization or other fi-
nancial development policies alone can-
not spur productivity growth. Without
entrepreneurship, finance is likely to
prove to be an illusory source of growth.

This isimportant as short-term capi-
tal inflows cannot enhance productive
long-term investments. Short-term capi-
tal flows are easily reversible and can
suddenly leave, plunging countries into
financial crisis.

If the financial sector continues to
grow after growth potential falls, it
greatly increases the relative size and role
of finance, thus accelerating the likeli-
hood of financial instability. Countries
need strong macro-prudential regula-
tions to contain such vulnerabilities. —
(IPS) m)
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(continued from page 10)

and objectives of the Marrakesh Agree-
ment Establishing the WTO.

(ii) Take note of progress since the
last Ministerial Conference, MC10. This
would include points such as “the entry
into force of Trade Facilitation Agree-
ment and the TRIPS (trade-related intel-
lectual properties) amendment”, the re-
cent General Council decision on the
amendment of the Trade Policy Review
Mechanism, the ongoing effort to imple-
ment the Nairobi Decision on Export
Competition, and other implementation
matters concerning LDC issues.

(iii) The third element would involve
a statistical and factual update of recent
trends in global trade.

(iv) The last element would be a ref-
erence to the importance of development
and, in particular, the need to further in-
tegrate developing countries and LDCs
into the trading system.

Surprisingly, the chair’s note did not
refer to the ongoing Doha Development
Agenda trade negotiations that are car-
ried out in accordance with the
Marrakesh Agreement. The chair could

have mentioned the importance of af-
firming the Doha negotiations along with
the Marrakesh Agreement, said a trade
envoy who asked not to be quoted.

Friends of the chair

The chair appointed the trade en-
voys of Norway, Egypt, Moldova and
Honduras as “friends of the chair” to
convene meetings on each of the four el-
ements.

Norway’s trade envoy, Ambassador
Harald Neple, held the first meeting on
14 November to hear members’ views on
the first element, “Recall and reaffirm the
principles and objectives of the
Marrakesh Agreement”.

During the meeting, the participants
largely argued the importance of the
Marrakesh Agreement and its general
principles for furthering multilateral
trade liberalization. They also empha-
sized the importance of the WTO as a
pre-eminent body for carrying out mul-
tilateral trade liberalization.

The US, however, cast doubts about
the pre-eminence of the WTO for further-
ing trade liberalization, said a trade en-
voy who asked not to be quoted.

The US position was consistent with
various pronouncements that the Trump
administration made as recently as a
meeting of Asia-Pacific Economic Coop-
eration (APEC) business leaders in Da
Nang, Vietnam, on 10 November. Presi-
dent Donald Trump said the US had “not
been treated fairly” in Geneva, accord-
ing to a news report in Inside US Trade
on 13 November.

Even at the summit of the G20 ma-
jor economies in Hamburg, Germany;, in
July, the US negotiators had succeeded
in introducing their language on “recip-
rocal and mutually advantageous trade
and investment frameworks” as opposed
to the “developmental” priorities of the
Doha Development Agenda.

The Hamburg communique did not
even mention the Doha Development
Agenda or the unresolved Doha issues.
The communique implicitly endorsed
the Trump administration’s “America
First” and “Buy America and Hire
America” policies when itacknowledged
the “importance of reciprocal and mu-
tually advantageous” trade frameworks.

The US also remains opposed to a
Ministerial Declaration at Buenos Aires.
(SUNS8576) m
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